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SUMVARY OF THE CASE

Adri enne Anderson (“ Conpl ai nant” or “Anderson” herein) seeks
relief under the Conprehensi ve Envi ronnent al Response, Conpensati on
and Liability Act (“CERCLA"), 42 U S.C. § 9610, the Solid Waste
Di sposal Act (“SWDA"), 42 U.S.C. §8 6971, the Federal Water
Pol l ution Control Act (“FWPCA”), 33 U.S.C. 8 1367, and t he Energy
Reor gani zati on Act (“ERA"), 42 U S.C. §8 5851. On May 2, 1997,
Anderson filed apro se conplaint withthe U S. Departnent of Labor
al l eging that Respondent Metro Wastewater Reclamation District
(“Metro”) violated the enpl oyee protection provisions of various
federal environmental statutes by retaliating against her for
engaging inprotected activities. The matter coul d not be resol ved
adm ni stratively and the conplaint was referred to the O fice of
the Adm nistrative Law Judge. A hearing on the nmerits was held
before this Adm nistrative Law Judge on Novenber 6, 7, 8, 13, 14,
15 and 16, 2000, at which hearing the parties offered docunentary
evi dence and testinony in support of their respective positions.
Addi ti onal evidence was filed on pot-hearing basis, as well as
post-hearing briefs and supplemental briefs relating to two (2)
addi tional conplaints filed by Conpl ai nant with reference to her
al l eged treatnent by the Respondent.?

| have t horoughly revi ewed and considered thetotality of this
closed record and | find and conclude that Conplainant has
est abli shed that she engaged in a variety of protected activities
whi ch resul ted i n Respondent engagi nginthe foll owi ng adverse and
di scrimnatory actions:

(1) cutting her off or ruling her out of order during Board
neeti ngs;

(2) keeping her from voting on the Lowy settlement by
del ayi ng her confirmation by the City Council until June 1996;

(3) ordering her off Metro property in March 2000 when she

The follow ng references shall be used herein: TR for the
of ficial hearing transcript, ALJ EX for an exhibit offered by
this Adm nistrative Law Judge, CX for an exhibit offered by the
Conmpl ainant, JX for a joint exhibit and RX for an exhibit offered

by the Respondent. Evidence offered post-hearing has been
admtted as relevant to the issues and will be discussed in the
deci si on.
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appeared for a press conference to voice her concerns about the
Lowy settlenent;

(4) denyi ng her requests to distribute material concerningthe
Lowy Landfill or to put this issue on the agenda;

(5) denying her June 25, 1997 request for a special Board
nmeeting toinvestigate public and worker heal th and saf ety concerns
rai sed by Metro enpl oyees;

(6) forcing her to nake Open Records Act requests for
information, and then charging her for such information;

(7) nmonitoring her activities and public statenents;

(8) circulating derogatory e mails and ot her conmuni cati ons
about her;

(9) subjecting her, viaan April 16, 1997 letter, to a speci al
di scl ai mer requirenment which was not inposed on other Board
menbers, specifically Ted Hackworth; and

(10) comrunicating its desire that she not be reappointed to
the Metro Board, which resulted in her failure to be reappointed.

Conpl ainant isentitled, therefore, tocertainrelief andthis
will be discussed bel ow.

A. | NTRODUCTI ON

Adri enne Ander son was appoi nted to t he Metro Wast ewat er Boar d
of Directors on February 22, 1996. (CX 5) Her appointnent was
subsequently confirnmed by the Denver City Council in June 1996. As
a menber of the Board of Directors of Respondent Metro WAast ewat er
Recl amation District ("Metro" or “Metro Wastewat er"), Conpl ai nant
rai sed concerns about the safety and legality of Respondent's
pl anned participation in the clean-up of the Lowy Landfill
Superfund Site, and thus began the hostile environnent for the
Conpl ai nant .

Metro, a political subdivision of the State of Colorado
created pursuant tothe Metropolitan Sewage D sposal Districts Act,
C.R S. § 32-4-501 et seq. (2000), treats wastewater fromover fifty
muni ci palities and sanitation districts throughout the Denver Metro
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Ar ea. A Board of Directors appointed by the nmenmber | ocal
muni ci palities or sanitation districts governs Metro. The Board is
vested by statute with all powers to carry out the functions of
Metro. 8 32-4-510 The Board acts as a policy making body whose
appoi ntees are determned by the population of the member
muni ci palities per statute CR S. 8 32-4-509(2). At the tines
involved in this case, Metro' s Board consisted of 59 nenbers.

The Mayor of Denver nom nated Anderson to the Metro Board of
Directors in February, 1996. (CX5) In June 1996, the Denver Public
Works Commi ttee recommended her appointnent as one of Denver’s
twenty (20) representatives to the Metro Board, and that
appoi nt ment was | ater confirned by the Denver City Council. (CX98)
On July 16, 1996, Anderson appeared at her first nonthly Metro
Board Meeting and took the oath of office. (RX 24) At this very
first Board Meeting, Anderson abstained fromvoting on all issues
except thoserelatingtothe Lowmy Landfill Superfund Site. (RX 24)

According to District Manager Robert Hite at the first board
nmeeting on July 16, 1996, Anderson, |ike other new Board Menbers,
told the entire Board who she was and what she did for a |living.
Ander son then advised the Board that they had nade a terrible
m stake at the Lowy Superfund Site and she was going to correct
the errors. (TR 1318, |. 22 - 1319 |. 11)

Thr oughout the bal ance of 1996 and into 1997, Anderson was
very vocal at nonthly Board Meetings and Operations Committee
Meeti ngs concerning her opposition to Metro’s position taken at
Lowy. (See, e.g., RX25, 32, CX 44 and 76) and Metro Board m nutes
(7/ 16/ 96, 8/20/96, 3/18/97, 4/15/97, 5/20/97, 6/17/97, 7/ 15/ 97 and
11/18/97).

As noted, on May 2, 1997, Anderson filed a pro se conpl ai nt
withthe U S. Departnment of Labor allegingthat Metro viol ated the
enpl oyee protection provisions of various federal environnental
statutes by retaliating against her for engaging in protected
activities. (See Conplaint, My 2, 1997 letter from Adrienne
Ander son t o Thomas J. Buckl ey.) Ms. Anderson al | eged t hat Metro t ook
the foll ow ng acti ons agai nst her inretaliationfor her protected
activities: (1) circulated a nenorandumon April 9, 1997, which
cont ai ned "unf ounded accusati ons and i nsi nuati ons of i npropriety;"
(2) held secret sessions of two conmmttees of Metro's Board of
Directors ("Board") w thout her know edge; and (3) sent her an
intimdating letter on April 16, 1997, threatening to censure her
for speaking at an April 2, 1997 public neeting.
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In a decision issued on June 6, 1997, David W Decker,
Regi onal Supervisory I nvestigator of the U. S. Departnent of Labor,
uphel d Ms. Anderson's cl ai ns under the "whi stl ebl ower"” provi sions
of three environnental statues. (See June 6, 1997 letter fromDavid
W Decker to Joel A Miritz) The I nvestigator found that Respondent
di scrim nated agai nst Ms. Anderson by: (1) issuing "intimdating
and threatening letters" as a result of her "protected
activities;"(2)"fail[ing] to accurately reflect concerns and
comment s by Conpl ai nant i n public records of nmeetings held by the
Board;" and (3) "refus[ing] to hear notions for anmendnents which
Conpl ai nant has made. "

Both parties appealed in part the Investigator's decision.
Conpl ai nant appeal ed the I nvestigator's deni al of her cl ai munder
t he Ener gy Reor gani zati on Act, as well as the general questions of
remedy andrelief. ( See June 12, 1997 | etter fromAdri enne Ander son
to Chief Adm nistrative Law Judge). Respondent appealed "all
adverse findings and determ nations," including the finding that
Conpl ai nant was an "aut hori zed representati ve of enpl oyees." (See
June 11, 1997 letter fromJoel AL Miritz to Chief Adm nistrative
Law Judge.) Both parties sought a de novo review before an
Adm ni strative Law Judge.

Before a hearing onthe nerits, Respondent noved for sumrmary
j udgnment on the i ssue of Conpl ai nant's standi ng as an "aut hori zed
representative of enpl oyees. My nost di sti ngui shed and nowretired
col | eague, Judge Saruel |. Smth, granted summary judgnment for
Respondent on this i ssue on February 19, 1998. Foll ow ng briefing
on appeal, the Adm nistrative Review Board (ARB) reversed Judge
Smith's decision, ruling that summary judgnent on the issue of
st andi ng was not appropriate. Inits March 30, 2000 deci sion, the
ARB found that the term "authorized representative" under the
appl i cabl e envi ronnent al statutes "enconpasses any person request ed
by any enpl oyee or group of enployees to speak or act for the
enpl oyee or group of enpl oyees in matters within the coverage of
the environnental whi st | ebl ower statutes which prohibit
retaliation..."(See March 30, 2000 deci si on, pages 7-8.) The ARB
further determ ned that "an individual selected by a union
representing enpl oyees covered by the whistleblower protection
provi sions to speak or act for the union (and by extension the
enpl oyees) in matters within the purview of the environnental
statutes at issue here is also protected by the statutes'
prohi bitions of retaliation against 'authorized representatives.”
(Id. at 8.) As aresult, this case was remanded for a hearing on
the merits.



As al ready noted, a hearing onthe merits was hel d beforethis
Adm ni strative Law Judge on Novenber 6, 7, 8, 13, 14, 15, and 16,
2000. During this hearing, Conplainant, as nore fully discussed
bel ow, established that she engaged in a variety of protected
activities whichresultedin Respondent engaging in certain adverse
and discrim natory actions, as further discussed herein:

The canpaign of retaliation against Ms. Anderson for her
protected activities constitutes a continuing violation of her
ri ghts under the enployee protection provisions of applicable
envi ronnent al st at ut es. Conpl ai nant requests that this
Adm ni strative Law Judge order Respondent to rescind its
threatening April 16, 1997 letter, issue a public apol ogy and
prom se not to retaliate agai nst her or others in the future for
engagi ngin protected activity. Conpl ai nant al so asks t he Judge to
order Respondent to pay conpensatory damages t o Conpl ai nant inthe
anount of $500, 000 for damage to her professional reputation and
| oss of future income, and a m ni mum of $50,000 for the nental
angui sh and enoti onal distress caused by Metro's adverse acti ons.

DI SCUSSI ON OF | SSUES

AS AN AUTHORI ZED REPRESENTATI VE OF METRO EMPLOYEES, ADRI ENNE
ANDERSON HAS STANDI NG TO PURSUE HER VWHI STLEBLOWER COMPLAI NTS.

The speaki ng or acti on of Anderson which triggered the subject
whi st | ebl ower conpl ai nt occurred on April 2, 1997 at an EPA public
hearing regarding Lowy. (RX 2) At the hearing on April 20
Anderson identified herself as a Metro Board nmenber and a teacher
at the University of Colorado (“CU"), (RX 2 p. 35), and that she
was appointed to the Board by the Mayor of Denver to represent
wor ker health and safety issues. (RX 2 p. 39)

Prior to Anderson speaking at this hearing, Donal d Hol strum
t hen presi dent of the OCAW, the union | ocal, spoke. M. Holstrum
after identifying hinself as president and counsel for the OCAW
stated, “And we (OCAW represent the |ab workers at the Metro
wastewater facility ...~ (RX 2 p. 28, enphasis supplied).
| medi ately after M. Hol strumhad spoken and i nmedi at el y precedi ng
Ander son i ntroduci ng hersel f, Phil Goodard, introduced hi nself as
the elected health and safety representative for the Metro | ab

20CAW st ands for the O1l, Chemcal & Atom c Wbhrkers’ Union
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workers (OCAW. (RX 2 p. 34) Wen Al Levin introduced hinsel f, he
stated that he was a director of Metro and that he was there “as a
concerned citizen”. (RX 2 p. 50)

The OCAW representatives clearly identified whom they
represent ed. Even M. Levin qualified his introduction as a
director of Metro, although not to the satisfaction of the
Chai rman, that he was there as a concerned citizen. Only Anderson
di d not indi cate on whose behal f she was speaki ng. There can only
be two possi bl e reasons for this, either shewas trying to i npress
t he audi ence and bol ster her credibility by introduci ng herself as
a director and as professor at CU or, as Metro believes, know ng
that certain Metro managers, staff and |egal counsel were in
attendance, she was purposely attenpting to hide her affiliation
withthe OCAW Wththis know edge, at thetine, the only reaction
Metro coul d have was the one it did have; to take acti on agai nst a
Board nenmber and not against an “authorized representative” of
enpl oyees, according to Metro's essential thesis.

Even under the broad and liberal definition given to the
phrase “authorized representative of enployees” by the ARB, the
enpl oyees or the union nmust still request that the "authorized
representative” speak or act ontheir behalf “onmatters withinthe
purvi ew of the statutes.” Anderson presented no evidence at tri al
t hat anyone requested her to speak on their behalf at the April 2,
1997 EPA neeting. (TR 362, Il. 2-9) Andit was as a result of her
actions at that neeting that Metro took t he al | eged adver se acti on.

Thr oughout thistrial, Anderson nost credibly testifiedthat
she was appoi nted by the Mayor of Denver in 1996 to represent the
wor kers at Metro. Metro, however, di sputes that her appoi nt nent by
t he Mayor of Denver was different from any other appointnent to
Metro's Board of Directors.

The Col orado st at ute regardi ng appoi nt ment of Board Menbers to
Metro does not provide that the appointnent be for a purpose or
represent a constituency other than representing the appointing
muni ci pality. See, C.R S. § 32-4-509(2), (3) and (4). Further, her
appoi ntment by the Mayor to represent worker health and safety
i ssues does not confer upon her the standing of “authorized
representative” of the workers. Only the enpl oyees t hensel ves can
aut hori ze her, according to Metro.

Anderson admtted during her testinony at the hearing that
nei t her she nor anyone el se to her know edge provi ded Metro with
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any written docunmentation whi ch woul d support her appoi ntnment to
the Board with the specific authority to represent the workers of
Metro. (TRG676, |. 24 - 679 1. 23) In fact, the February 22, 1996
| etter to Anderson confirm ng her appoi nt ment fromMayor Wel | i ngton
E. Webb indicates that she is “to serve the citizens of the City
and County of Denver in this inportant role”. (CX-5)

Shortly after Anderson becanme a Board nmenber in July 1996 she
authored a letter to Ted Hackworth, Chairnman of the Operations
Comm ttee, concerning her role on the Board. I n her own words
Ander son st ates:

Cl early, there has been a dearth of
representation to the Metro Board from the
occupati onal and environnental health sectors
in the past; Mayor Webb is wi sely seeking to
provide greater representation of these
i nterests on behal f of Denver’s residents and
sewage system rate payers in recent
appoi ntnents. (RX-31)

Noti ceably absent fromAnderson’s letter to M. Hackworth is
anyt hi ng about her rol e bei ng an “aut hori zed representati ve” of the
enpl oyees of Metro. Metro strenuously objects that Conpl ai nant was
or could be an “authorized representative” of the enployees at
Metro when she was appoi nted, pursuant to statute, to represent
Denver on the Metro Board. It is clear that her only rol e was t hat
of an “authorized representative” of Denver, not of the enpl oyees
of Metro, according to Metro.

If it is determned that Anderson is an “authorized
representative” of the enpl oyees of Metro, Metro submts that this
Adm ni strative Law Judge nust also find that Metro had notice of
such aut horization being granted by the workers to Anderson in
order for Metro to be Iiable. All Metro Board nenbers who
testifiedat the hearing consistently statedthat intheir dealings
wi th Anderson they viewed her as a fell owBoard Menber and not as
an “authorized representative” of the workers, according to
Respondent’s essential thesis.

The ARB noted that the | egislative history of the FWCA was
nodel ed after provi sions inthe Federal Coal M ne Health and Safety
Act . The regul ati ons pronul gated under that Act require that
after receiving notice that two or nore m ners have appointed a
representative t he operator nmust post that designation. See, Kerr-
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McCGee Coal v. Federal M ne Safety & Heal th Revi ew Conm ssi on, 40
F.3d 1257, 1260 (D.C. Cir. 1994) and 30 C.F.R. 8 40.4. It is clear
under these regul ati ons that the enpl oyer nust be nmade aware t hat
the person is acting as a representative of the workers. Common
sense woul d dictate the same result here. Metro nmust have had
notice to be liable, according to Metro.

Metro submi ts that the evidence at thetrial showed that while
on the Board, Anderson was far nore involved with the OCAWt han
anyone at the time knew. Although unknown by Metro at the tine,
she was clearly serving two masters and was in a conflict of
interest situationinviolationof Metro’s Byl aws and her fiduciary
duty to Metro. On at | east two occasions, she m srepresented her
closetiestothe OCAW:?® The first was in her confirmation hearing
bef ore t he Denver Public Works Comm ttee when, by her own account,
she said in response to Councilman and Metro director Ted

Hackworth’ s concerns regarding her affiliation with the OCAWt hat
“he (Mayor Webb) does intend for me to servein aroleonthelabor
issues relativetothat plant. And sol -1 certainly would want

t o have i nput fromany of the workers, uni on workers and non-uni on
wor kers at the facility sol would want to be in touch with them?”
(CX 9, Anderson’s corrections p. 6-7) She does not, however,
i ndicate the cl oseness of her relationship with the OCAW which
provi ded noticeto Metro regardi ng her all eged protected status as
an “aut hori zed representative of enpl oyees.” The second was when
she voted for the OCAWsal ary increases in Decenmber 1996 at the
Metro Commi ttee and Board neetings and affirmati vely stated “t hat
she does not now, nor did she when she was appointed to the Metro
District Board of Directors, work for the G I, Chem cal & Atom c
Wor kers Union.” (CX 44)

Not only did Anderson never informMetro that she clainmedto
be an “authorized representative” of the workers, but purposely
m sled Metro as to her affiliation with the OCAW Whil e Anderson
told Metro Board nmenmbers that she did not work for the OCAWat t he
time of her appointnent, she does not bother to nmention that she
claims to be their representative on the Board, until she filed
this case. See e.g., CX 9 (Anderson’s corrections p. 6-7) CX 44
(does not work for OCAW, TR 1420 |. 21 - 1421 1. 19). Anderson
had numer ous occasions toinformMetro that she was an “aut hori zed
representative” of the OCAW but chose instead to hide this

One could infer that Metro’s argunent here is at cross-
purposes to its essential thesis.
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information and mslead the Metro Board members. The only
expl anation for this conduct was t hat she had never been aut hori zed
by the OCAWto act on their behalf or she was purposely trying to
keep Metro Board nmenbers in the dark as to her true affiliation
with the OCAW See al so, CX 10 (where the OCAWTrepresentative
di scusses Anderson’s appointnent referring to her appoi nt mrent as
t he appoi nt ment of an *“equitable board nmenber”, rather than as
their representative).

Therefore, even if the OCAW did authorize Anderson to
represent them which Metro deni es, Anderson shoul d still be deni ed
pr ot ect ed st at us because she not only failedtoinformMetro of her
status, but purposely hidher truerelationshipwththe OCAWfrom
Metro, according to Metro.

The four "whistleblower” provisions under whi ch Conpl ai nant
seeks relief protect "enpl oyees" and "aut hori zed representati ves of
enpl oyees"” agai nst retaliation for airing conplaints or allegations
of enpl oyers' non-conpliance with these environnental statutes. The
Ener gy Reor gani zation Act, 42 U. S. C. 85851(1)(a), 2 does not refer
to "aut hori zed representative,” but i nst ead prohibits
di scri m nati on agai nst an enpl oyee when he, or "any person acting
pursuant to [his] request,"” engages in protected activity.

Because the whistleblower statutes and regul ati ons do not
define "authori zed representative,” we nmust turnto a consi deration
of the plain neaning of the term Black's Law Di ctionary defines
"aut hori ze" as "to enpower ... to give aright or authority to act

implying a direction to act."” Black's Law Dictionary at 133
(6th edition 1990). This Dictionary defines "representative" as one
who "represents, or stands for, a nunber or cl ass of persons." |d.
at 1302. This Adm ni strative LawJudge, appl yi ng this pl ai n neani ng
to the evidence presented concerni ng Ms. Ander son's appoi nt nent and
tenure on the Metro Board, finds and concl udes that sheis clearly
soneone who was "enpowered" and "directed to act” on behalf of "a
cl ass of persons” -the enpl oyees at Metro WAst ewat er Recl amati on
District, and I so find and concl ude.

Ms. Ander son served as an aut hori zed representative of Metro
enpl oyees even before she was appointed to the Metro Board. The
Metro | ab workers' union, OCAW (or PACE) enployed Ms. Anderson
during 1994 and 1995 to work with its nmenbers on safety and
bargai ni ng i ssues. Ms. Anderson expl ai ned:

"1 was asked to exclusively assist the workers at the
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Metro Wast ewat er Recl amation Di strict over their health
and saf ety concerns, their | ack of a contract after many
years, and to assist in building support in the general
comruni ty about their plight at that facility."” (TR 257,
i nes 20-24)

In 1994, Ms. Anderson submtted a Col orado Open Records Act
request to Metro Wastewater concerning air quality informati on on
behal f of Metro's wunionized workers. (CX 3) M. Anderson
comruni cat ed her heal th and safety concerns to Metro workers whil e
serving as a consultant for their union. (CX 2)

The process of Ms. Anderson's subsequent appointment to the
Metro Board provides clear evidence of her standing as an
"aut hori zed representative of enpl oyees.” Marilyn Ferrari credibly
testified that, in late 1995, Mayor Webb's |abor |iaison Paul
W shard asked OCAWt o subm t resunes of peopletorepresent themon
the Metro Board. He told Ms. Ferrari that the City of Denver was

"very interested in having ... anybody that you feel would be
synpat hetic to your cause on the Board." (TR 106, |ines 11-13) Pat
Farmer confirmed this di scussionw th Paul Wshard. (TR634, |lines

10-20) Marilyn Ferrari, alongw th the union's Strategic Canpai gn
Coordi nator Allison Left, then wrote to Mayor Webb "to ask for
representati on onthe Board of Metro Wast ewat er. Soneone who coul d
be an advocate for the union workers."” (TR 86, |ines 22-24) (See
also letter to Mayor Webb, CX 4)

Ms. Ferrari explained that the union sought M. Anderson's
appoi ntment to the Board because she had worked with the unionin
t he past. She asked Ms. Anderson to prepare a resune and confirnmed
that Ms. Andersonwas willingtorepresent the workers onthe Metro
Wast ewat er Board. (TR 106-107) Current PACE* president Jed G | man
testified:

“...there were some health and safety concerns that
needed t o be addressed, t hat we needed to have a | abor
friendly person appointedtothe Board, and the feelings
were that Adrienne would do a very effective job in
covering the i ssues that we needed, you know, felt Iike
we had to have addressed.” (TR 202, line 24 - TR 203,
[ine 4)

‘“PACE is the successor of OCAW
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Alison Laevey testified that she recalled Ted Hackworth
rai sing issues concerning Ms. Anderson's status as friend of the
uni on menbers" and extrene environnmentalist” at the Public Wrks
Committee' s second confirmation hearinginJune 1996. Ms. Anderson
responded to M. Hackworth's concerns:

"She acknow edged t hat she had been asked by t he Mayor to
serve on the Board to represent the workers, and she
acknow edged her history and experience with various
envi ronnmental groups.” (Tr. 88, lines 9-12)

Ms. Laevey al so recal |l ed "Counci |l man Hackwort h attacki ng her for
her views on unions and Ms. Anderson saying |'mhere to represent
t he workers, or sonethingto that effect.” (TR 101, lines 7-9) Ms.
Anderson confirned these statenents. (TR 311-316) Following this
nmeeting, M. Laevey sent M. Anderson a letter (CX 10) and
expl ai ned:

"She was our representative onthe Board ... and | want ed
her to have sone information for when ... Council man
Hackworth woul d cone attacking the union..." (TR 89,
lines 2-7)

By "our representative," Ms. Laevey neant "the | ab workers the O |,
Chem cal and Atomc Wrkers..." (TR 89, lines 10-11)

Ms. Anderson nost credibly testified that she was asked to
serve as the representative of thelab workers at Metro. (TR 271,
[ines 11-16) Upon her appointnment tothe Metro Wast ewat er Board of
Directors, Ms. Anderson i nfornmed Ri chard Pl asti no and Ted Hackwort h
t hat she "had been appointed to represent the workers." She told
numer ous Board nmenbers the sanme thing during a dinner neeting at
Gaetano's restaurant (TR 682-683), a neeting fromwhich several
menbers storned out of and hastily exited the restaurant.

Foll owi ng the confirmati on of her appointnment to the Metro
Boar d, Board Chai rman Ri chard Pl asti no asked Ms. Anderson to | unch.
During this lunch, Ms. Anderson descri bed her i nterchange with Ted
Hackwort h concerning her affiliationwth the union. (TR 318-319)
She informed M. Plastino that she "was put on by the Mayor's
office to represent the workers' interests.” (TR 319, lines 5-6)

As the workers' representative, Ms. Anderson was asked "to

find out what was goi ng on, what we woul d actually be treating...
(TR 93, lines 15-18) M. Anderson shared the results of her
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research with Ms. Laevey and assisted her with strategies to
address wor ker and public health and safety concerns arising from
Metro's planto accept wastewater fromthe Lowy Landfill. (TR 91,
line 11 - TR 92, line 21) Ms. Anderson continued to provide this
information and to work "very closely with the workers" whil e she
was on the Metro Board. (TR 97, lines 10-20) Clearly, M.
Anderson's past association with the union and her advocacy of
envi ronnental issues nmade her a target for Metro's aninosity and
adverse acti ons.

Denver City Counci |l man Denni s Gal | agher was wel | aware of Ms.
Anderson's work with | abor unions, specifically "the OCAW :

She had been working with themon a | ot of issues ..
when | was in the legislature.” (TR 70, lines 20-22)

Counci | man Gal | agher spoke i n favor of Ms. Anderson's appoi nt ment
to the Metro Wast ewat er Board, "[b]ecause of my work with her in
t he past, and knowi ng t hat she woul d be someone who woul d | ook out
for environmental health and safety.” (TR 74, |ines 18-20)

At her very first Metro Board nmeeting, Ms. Anderson i ndi cat ed
t hat "she was appoi nted by the Council and the Mayor's office to
represent the concerns and the wel fare of the enpl oyees." (TR 143,
i nes 21-23) She rai sed occupati onal health concerns on behal f of
wor kers who were going to performrepair work on a sewer line in
cont am nat ed groundwater and soils in G obeville. (See CX 39) M.
Ferrari also credibly testified that Ms. Anderson rai sed worker
heal th and safety issues before the Metro Board. (TR 110, lines
9-16) Former Board nenber Al Levin confirnmed that Ms. Anderson
rai sed i ssues concerning Metro enpl oyees while serving on the
Board. (TR 144, lines 1-7)

Counci | man Ted Hackworth adm tted that he was wel | aware of
Ms. Anderson raising concerns about worker safety at Metro:

“"Q ...isn't it true that Ms. Anderson often raised issues
concerni ng worker safety while she was on the Board?

A. The question is --- yes. | renenber
statements to that effect.

Q And when Ms. Anderson woul d rai se -- di scuss her obj ections
to the Lowmy waste water plan, didn't she also speak to her
concerns about worker safety and how t hat plan m ght affect
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wor ker s?

A. Yes.

Q And woul dn't you consi der worker safety to be an i nportant
wor ki ng condition of enployees at Metro?

A. Yes." (TR 1371, lines 6-18)

Ms. Anderson al so worked with the uni on to make presentati ons
to the Board about worker and public health and safety concerns.
The uni on woul d assi st Ms. Andersonindistributingmaterials prior
to or during Board neetings. (TR 1374, line 8 - TR 1375, |line 5)
I n March 2000, Ms. Anderson and the | ab workers' uni on organi zed a
news conference at Metro to publicize a |legal action to seek an
i njunction agai nst acceptance of potentially radi oacti ve wast ewat er
fromthe Lowy Landfill. (TR204-205) Jed Glman testifiedthat M.
Ander son attended this press conference "[a]s a spokesperson on
behal f of the workers that are affected by this plan [to accept
wast ewater from Lowy]." (TR 205, lines 4-5)

M . Hackworth regarded Ms. Ander son as havi ng a prouni on bi as
and he "al so attacked the union.” (TR 88, |ines 22-23) Metro Board
Chai rman Ri chard Pl asti no knewthat Ms. Ander son was connected with
the I ab workers. (TR 1014, lines 24-25) Metro Public Relations
Director Steve Frank was also well aware of Ms. Anderson's
associ ation and i nfluence with the union: "It was nmy under st andi ng
t hat she has worked with themall along.” (TR919, |lines 11-12) M.
Frank reported:

"Ander son has al so orchestrat ed uni on nenber s handi ng out
various printed materials to Metro di strict board nenbers
at board neetings and nunerous nmailings from OCAW and
ot her | abor groups to individual board nmenmbers..." (CX
108B)

Metro enpl oyees were also well aware of M. Anderson's
appoi ntnent to the Board of Directors as their representative.
Former Metro enpl oyee Tony Broncucia testified that he approached
Ms. Anderson because he was "concerned for the workers and the
health risks going on."” (TR821, |ines 10-11) Fornmer Metro enpl oyee
Del wi n Andrews contacted Ms. Anderson in May or June 1997 for
assistance in getting his job back because he "knew that she
represented the workers on the Board at Metro." (TR 234, lines
5-17) He heard from other Metro enployees "that she was
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representing the enployees ... onthe Metro Board." (TR 235, lines
3-4)

M. Andrews and M. Broncucia gave Ms. Anderson a copy of a
|l etter the Operating Engi neers union was asked to sign by Metro
Wast ewat er supporting Metro's plan to accept wastewater fromthe
Lowy Landfill. I n exchange for signing and sendingthisletter of
support to the EPA, Metro offered to reinstate two of four
enpl oyees who were termnated for falsifying time cards. (TR
236-238; CX 67) M. Andrews and M. Broncucia al so shared their
concerns with Ms. Anderson about Metro accepting wastewater from
Lowry:

"We handled this stuff every day, the sludge. W, you
know, we were exposed to it."(TR 241, lines 18-19)

I n May 1998, the Metro | ab wor kers uni on, OCAW recogni zed Ms.
Anderson's efforts onthe workers' behalf with the Brown-Si| kwood

award "for health and safety.” (TR 217-267, lines 19-22) Ms.
Ander son was given this award i n recognition of her diligent work
on health and safety issues for Metro enployees. (TR 219, lines

16-23) Newspaper articles identified Adrienne Anderson as the
advocate or representative of Metro enpl oyees. (See, e.g., CX 51
and CX 64)

Metro Wastewater representatives were clearly aware of Ms.
Anderson's reputation as a worker representative. In fact, Ted
Hackworth candi dly adm tted t hat Ms. Anderson's status as a wor ker
representative created an untenabl e conflict of interest with her
responsibilities as a Metro Board nenber.® (TR 1436, |ines 6-9;
TR 1439, lines 9-23) Furthernmore, M. Hackworth did not believe
that his own status as a Denver City Council man created any such
conflict, despitethe fact that the City and County of Denver owned
the Lowmy Landfill. (TR 1430, lines 3-12) During Ms. Anderson's
initial confirmation hearing before the Denver Public Works
Conmmi ttee, hone buil der TomSatl er's appoi ntnent tothe Metro Board
was confirmed as "a representati ve of the housi ng sector, housing
buil ders.” No suggestion was made that such an appointnent
constituted a conflict of interest. (TR 306-307)

*However, M. Hackworth saw no conflict of interest with the
menbers of the Board who were successful business people or
entrepreneur in their full-tinme jobs.
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The Secretary of Labor, as well as the courts, have
interpretedthe environnmental whistlebl ower provisions broadly to
ef fectuate their remedi al purpose of protecting enpl oyees, as well
as their representatives, who rai se safety concerns. Stressingthis
principle and cautioning against applying a "narrow,
hyper-techni cal readi ng" of enpl oyee protection | anguage, the court
in Kansas Gas & Electric Co. v. Brock, 780 F.2d 1505, 1512 (10th
Cir. 1985) uphel d an "expansi ve readi ng" of | anguage inthe ERAtO
protect an enpl oyee who had | odged i nternal conplaints that were
not nentioned in the statute. (ld. at 1509) The Secretary has
extended simlar protection to workers under the Clean Air Act,
expl ai ni ng t hat "enpl oyee protection provisions ... are to be
construed broadly and reasonably to achi eve their purposes." Poul os
v. Anbassador, 86-CAA-1 (Sec’'y April 27, 1987), slip op. at 6.

| n anal ogous situations that ari se outside of "whistlebl oner™
| aw, but where enpl oyee protecti on and wor ker safety are i nvol ved,
courts have specifically construed ternms |ike "authorized" and
"representative" broadly. InKerr-MGee Coal Corp. v. Federal M ne
Safety & Health Review Comm 40 F.3d 1257 (D.C. Cir. 1994), the
court addressed the question of whether non-elected | abor
organi zations or other third parties could serve as "m ners'’
representatives" who enjoyed "wal karound rights" during mne
i nspections nmandated by the Federal Mne Safety and Health
Amendnment s Act ("MSHA").% The court rejected Kerr-MGCee' s argunent
that theterm"m ners' representative" appliedonly to "enpl oyees”
and to parti es who had been el ect ed as a bargai ni ng representative
by a majority of mners. (ld. at 1262) Instead, the court rul ed
that a broad definition of representative" was appropriate, and
hel d "t he fact that the UMM was not a col | ecti ve bargai ni ng agent
... did not prevent it fromacting as a mners' representative.
(Id. at 1261)

The court al so pointed out that non-enpl oyees, especially

t hose who, |i ke Ms. Anderson, have expertisein particul ar areas of
wor ker safety and heal th, m ght play a uni que rol e that an enpl oyee
m ght not be ableto fulfill. (1d. at 1263) Recogni zi ng such third

6Cases interpreting and applying MSHA are especially
instructive in the construction of "whistleblower"” provisions,
many of which were nodeled on that statute. See e.g. Pennsyl v.
Catalytic, 83-ERA-2 (Sec’y Jan. 13, 1984), slip. op. at 3
(1 ooking to MSRA when deciding that refusal to work unsafely
could be protected activity under ERA.)
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parties as "representatives" was consi stent with the broad renedi al
purpose that wunderlies MSHA. See also In re Inspection of
Caterpillar., Inc., 55F. 3d 334 (7th Cir. 1995) (stri ki ng enpl oyees
can be "enpl oyee representatives" under Occupational Safety and
Health Act).

The ARB, in its March 30, 2000 decision remanding Ms.
Ander son' s conpl aint for hearing, foll owed the rational e expressed
by t he cases cited supra. Anderson v. Metro WAst ewat er Recl amati on
District, 97-SDW 7, D&O of ARB ( March 30, 2000). The ARB f ound t hat
the term "authorized representative" wunder the applicable
envi ronnental statutes "enconpasses any person requested by any
enpl oyee or group of enpl oyees to speak or act for or the enpl oyee
or group of enployees in matters within the coverage of the
envi ronnment al whi st ebl ower st atutes which prohibit retaliation..."
(Id., slip op. at pages 7-8) The Revi ew Board further determ ned
that "an individual selected by a union representing enployees
covered by t he whi st ebl ower protecti on provi sions to speak or act
for the union (and by extension the enployees) in matters within
the purview of the environmental statues at issue here is also
protected by the statutes' prohibitions of retaliation against
"aut hori zed representatives. Id., slip op. at page 8.7

In view of the foregoing, | find and conclude that the
evi dence overwhel m ngly establishes that Ms. Anderson i s i ndeed an
"aut hori zed representative of enpl oyees” inthe plainest nmeani ng of
those terns. Clearly, M. Anderson has standing to pursue a
whi st | ebl ower conpl aint as an aut horized worker representative.
Mor eover, this standi ng, and Ms. Anderson's known associ ationwth
the | ab workers' uni on, generated bl atant ani nosity and di sparate
treatment by Metro representatives towards Ms. Anderson. This
aninosity was manifested in a series of adverse actions directed
agai nst Ms. Anderson as the workers' representative. Under the
broad protections provided by the environmental whistleblower
statutes, and as interpreted by the Review Board in Anderson v.
Metro Wast ewat er Recl amati on District, 97- SDW 7, D& of ARB ( March
30, 2000), Ms. Anderson clearly has standing to pursue her
conplaint, and I so find and concl ude.

"The ARB s deci sion herein, and the reasons given for
reversing the Summary Judgnent granted in favor of Respondent by
my di stingui shed and now retired col |l eague, Judge Sanuel J.
Smith, constitutes the Law of the Case herein, and it will be
further discussed bel ow
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1. MS. ANDERSON HAS ESTABLI SHED A PRI MA FACI E CASE THAT METRO
TOOK ADVERSE ACTI ON AGAI NST HER AS THE RESULT OF PROTECTED

ACTI VI TY.

I n order for Anderson to prevail, she nust establish the
fol |l ow ng:

A. That she is as an authorized representative of the

enpl oyees of Metro.?®
B. That she was engaged in a protected activity.

C. That she was di scri m nat ed agai nst or recei ved di sparate
treatment by Metro.

D. That Metro knew of the protected activity when it took
t he adverse action.

E. The protected activity was the reason for the adverse
action.

See, Trimrer v. U.S. Dept. of Labor, 174 F. 3d 1098, 1101 (10" Cir.
1999); Carrol v. U S. Dept. of Labor, 78 F.3d 352, 356 (8" Cir.
1996); Sinon v. Simons Foods, Inc., 49 F.3d 386, 388 (8" Cir.
1995) .

The traditional preponderance of evidence standard is to be
used in conplaints under environnmental whistlebl ower statutes.
See, Martin v. Dept. of the Army, ARB No. 96-131 at 6 (July 30,
1999) and Ewal d v. Commonweal th of Virginia, Case No. 89-SDW 1 at
11 (April 20, 1995).

Once a conpl ai nant has proved all the elenents of the prim
faci e case by a preponderance, the respondent may rebut the prim
facie case by presenting evidence that it had a |l egiti mate non-
discrimnatory notive for the action taken.® See, Carroll .

81t is undisputed that Anderson was never an enpl oyee of
Metro. She served a two-year termon Metro’'s Board of Directors
and acknow edges that does not constitute enpl oynent.
(TR 665, |. 24 - 666 1. 2; RX — 30).

Under the ERA, the enployer has the burden to denobnstrate
by clear and convincing evidence that it would have taken the
sanme action in the absence of the protected activity. See,
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Becht el Power Corp., 91-ERA-46 (Sec’y February 15, 1995) (setting
out the general |egal framework) “In any event, the conpl ai nant
bears the ultimte burden of proving by a preponderance of the
evi dence that he was retaliated against in violation of the | aw.
| d. and Agbe v. Texas Sout hern Uni versity, ARB No. 98-072 (July 27,
1999) (respondent does not carry the burden of proving a negative
proposition, that it was not notivated by Conpl ai nant' s protected
activities whenit took the adverse acti on. Throughout, Conpl ai nant
has t he burden of proving that the enpl oyer was noti vat ed, at | east
in part, by Conplainant's protected activities). Once the
respondent produces evi dence t hat t he conpl ai nant was subjectedto
t he adverse action for |l egitimte non-discrimnatory reasons, the
rebuttabl e presunption created by conplainant’ sprima faci e show ng
drops fromthe case. Carroll at 6.

There is one variant to this formt. Where an enpl oyee
est abl i shes by a preponderance that illegitinmte reasons pl ayed a
part in the enpl oyer’s adverse action, the enpl oyer has t he burden
of proving by a preponderance that it woul d have taken t he adverse
action agai nst the person for the legiti mte reason alone. (1d.)
This is known as a dual notive case. |If there is rebuttal, the
conpl ai nant, to prevail, must denonstrate that the proffered reason
for the adverse action is not the real reason by show ng that
di scrimnatory reasons nore likely notivated the action or that the
proffered explanationis unworthy of credence. Texas Dept. of Comm
Affairs v. Burdine, 450 U. S. 248, 256 (1981); If the trier of fact
deci des there are dual notives, the respondent cannot prevai
unless it shows it would have reached the sane decision in the
absence of protected conduct. Young v. CBI Services, Inc., 88-ERA-8
(Sec'y Dec. 8, 1992), slip op. at 6.

The ARB in its Decision and Remand Order of March 30, 2000
provi ded gui dance as to whet her or not Anderson has standi ng as an
“aut hori zed representative” under the applicable whistleblower
st at ut es.

Accordi ngly, Anderson is an *“authorized
representative” of Metro enpl oyees if a Metro
enpl oyee or group of Metro enpl oyees request ed
her to speak or act for the enpl oyee or group
of enployees inmatters withinthe coverage of

Trinmmer v. U.S. Dept. of Labor, 174 F.3d 1098, 1102 (10" Cir.
1999).
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the SWDA, CERCLA or FWPCA, or if a wunion
representing Metro enployees (e.g., OCAW
requested her to speak or act for the union,
(and by extension the enployees) in matters
within the purview of the statutes. (See
pages 8 and 9 of the ARB' s decision.)

To prevail on a whistl ebl ower conpl aint, a conpl ai nant nust
establish that the respondent took adverse enploynent action
because she engaged i n protected activity. Aconplainant initially
may show that a protected activity likely notivated the adverse
action. A conplainant nmeets this burden by proving (1) that she
engaged in protected activity, (2) that the respondent was awar e of
the activity, (3) that she suffered adverse enpl oynent acti on and
(4) the exi stence of a causal |ink or nexus, e.g., that the adverse
action followed the protected activity so closely intinm as to
justify an inference of retaliatory notive. Jones v. ED&G Def ense
Materials., Inc., 95-CAA-3 (ARB Sept. 29, 1998), slip op. at p. 7,
citing 64 F.3d 261, 277 (7th Cir. 1994).

A respondent may rebut the prim facie showi ng nade by a
conpl ai nant by produci ng evidence that the adverse action was
notivated by a legitimte nondiscrimnatory reason. |f such
rebuttal evidenceis produced, the conpl ai nant nust then prove t hat
the proffered reason was not the true reason for the adverse
action, that the reason was nerely pretextual and that the
protected activity was the actual reason for the adverse acti on.
Jones v. ED&G Defense Materials, Inc., 95-CAA-3 (ARB Sept. 29,
1998), slipopat p. 7, citing St. Mary's Honor Center v. Hicks,
509 U.S. 502, 505-508 (1993).

As wi | | be di scussed at greater | ength bel ow, Conpl ai nant has
met her burden of establishing a prima facie case. Because
Respondent has failedto rebut this evidencewithlegitinmte, non-
di scrim natory reasons for its treatnment of Ms. Ander son ot her t han
her protected activities, Ms. Anderson is entitled to certain
relief, and I so find and concl ude.

I 11. ADRI ENNE ANDERSON ENGAGED | N PROTECTED ACTI VI TY OF WH CH METRO
WASTEWATER WAS WELL AWARE.

The enpl oyee protecti on provi sions have been construed broadl y
toafford protectionfor participationinactivitiesinfurtherance
of the statutory objectives. Marcus v. U. S. Environnental

-22-



Protection Agency, 1996- CAA-3 (ALJ Dec. 15, 1998), slip op. at p.
25, citing Tyndall v. U'S. Environnental Protection Agency,
93- CAA- 6, 95-CAA-5, ARB June 14, 1996). Protected activities
i ncl ude enpl oyee conplaints which "are grounded in conditions
constituting reasonably perceived violations of environmental
acts." Jones v. ED&G Defense Materials., Inc., 95- CAA-3 (ARB Sept .
29, 1998), slip op. at p. 8, citing Crosby v. Hughes Aircraft
Co., Case No. 85-TSC-2, Sec. Final Dec. and Ord., Aug. 17, 1993,
slipop. at 26, aff'd, Crosby v. United States Dep't of Labor,
1995 U. S. LEXI S 9164(9th Cir.); Johnson v. O d Dom ni on Security,
Case Nos. 86-CAA-3, et seq., Sec. Final Dec. and Ord., My 29,
1991, slip op. at 15. Raising internal concerns to an enpl oyer, as
well as the filing of formal conplaints with external entities,
constitute protected activities under 824.1(a). Mel endez v. Exxon
Chem cal s Americas, ARB No. 96-051, ALJ No. 1993-ERA-6 (ARB July
14, 2000), slip op. at p. 10.

Rai si ng conpl ai nts about worker heal th and safety "constitutes
activity protected by the environnental acts when such conpl ai nts
touch on the concerns for the environment and public health and
safety that are addressed by those statutes."” Ml endez v. Exxon
Chem cal s Aneri cas, supra at p. 10. See al so Jones v. ED&G Def ense
Materials, Inc., supra at p. 8 citing Scerbo v. Consolidated
Edi son Co., Case No. 86-ERA-2, Sec. Dec. and Ord., Nov. 13, 1992,
slip op. at 4-5. Further, the gathering of evidence in support of
a whi st | ebl ower conpl ai nt, includingthe gathering of evidence by
means of tape recording, is atype of activity that has been hel d
to be covered by the enpl oyee protection provisions referenced at
29 CF.R 824.1(a). Mel endez v. Chem cal s Aneri cas, supra at p. 10.

Metro concedes that Anderson’s speaking out in public andin
the nmedia regarding Metro's policies at Lowry was a protected
activity wunder the subject whistleblower statutes, provided
Ander son proves t hat she actual ly believed that Metro was viol ati ng
t he environnental | aws at i ssue and t hat her bel i ef was reasonabl e.
See, Mel endez v. Exxon Chem cals Anericas, ARB Case No. 96-015
(July 14, 2000) (deci ded under CAA and TSCA); and M nard v. Nerco
Del amar Co., 92 SWD-1, Sec’'y Dec., (January 25 1994).

Respondent submts that Anderson’s activities are not
pr ot ect ed because she di d not actually believe Metro was vi ol ati ng
environnental laws or if she did, her belief was not reasonable.

Respondent poi nts out that Conpl ai nant i s a vocal “activist”
who has a hi story of supporting various causes. Local col umi st Al
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Kni ght of the Denver Post in an April, 1999 article stated, “given
Adri enne Anderson’s record for accuracy it i s awonder that anyone
still listens to this self-appointed environmental activist.”?®

The questi on remai ns whet her or not she actual |y believed t hat
Metro was vi ol ating the environnental | aws at i ssue and whet her her
bel i ef was reasonabl e. Respondent submits that Anderson has
nei t her all eged nor of fered any evi dence that Metro was vi ol ati ng
t he environnental |aws at i ssue. Assuni ng, arguendo, t hat Anderson
did actual ly believe that Metro’ s acceptance of the Lowy Landfill
ef fl uent woul d vi ol at e environnental | aws, Anderson’s belief cannot
be consi dered reasonable inlight of the scientific evidencetothe
contrary, according to Respondent’s thesis.

Al t hough Ander son has conti nually chasti sed Metro, the City &
County of Denver, the EPA and the Col orado Departnent of Public
Heal t h and Environment (CDPHE) for approving the POTWTreat ment
Option pl an, Anderson has never all eged any viol ati ons of the acts
at i ssue inthis whistleblower conplaint, accordi ngto Respondent.
A belief that the environnent nay be negatively inpacted by an
enpl oyer’s conduct is not sufficient to i nvoke the whistl ebl ower
provi si ons of environnmental | aws. See M nard v. Nerco Del amar Co.,
92-SWD-1 Secretary Dec., p. 11 (January 25, 1995) “An enpl oyee’s
conpl ai nt s nust be grounded i n conditions constituting reasonably
percei ved violations of the environnental acts.” 1d. See also,
Mel endez v. Exxon Chem cals Anericas, ARB No. 96-051 at 63 (July
14, 2000) (coverage for conplainant’s activities that otherw se
qualify for protection under the environnental statutes is
contingent upon proof that those activities were based on
conpl ai nant’ s actual belief that the respondent was acting in
violation of the statutes and that the belief was reasonable).

Respondent al so subm ts that Anderson cannot neet her burden
of proof on this elenment because the EPA and the CDPHE who are
charged with carrying out the | aws at i ssue approved t he planthat
Metro was i nplenmenting.

Respondent further submts that Anderson has only al | eged t hat
this is bad and dangerous policy and could |lead to man-nmade
radi onucl i des entering the environment through Metro’s application
of biosolids. Inher testinony Anderson stated that the i ssue she

©Anot her exanpl e of the blatant aninosity fostered by the
Respondent and perpetuated by others.
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was speaki ng out about was:

The Lowy Landfill issue and nmy work on behal f
of the workers to expose their - - what we
considered to be their very dangerous planto
di stribute pl ut oni um t hr oughout t he
envi ronment t hrough these neans. (TR 439, |1I.
7-11)

Wil e this nmay be a | audabl e goal, Anderson never al |l eges that
t he POTWTr eat nent Option or Metro vi ol ates any of the federal acts
at issue inthis case. (See also, TR362 IIl. 2-9, where Anderson
states that the POTWTreatnent Optionis “not appropriate giventhe
nature of the waste”). Wthout an allegation, based upon a
reasonabl e bel i ef, that Metro has vi ol at ed any of the federal acts,
Anderson’s claimnust fail, according to Respondent. See, M nard
at 11.

Even i f, arguendo, she had all eged a violation of the acts,
consi dering the enormous amount of scientific evidence to the
contrary and the EPA and CDPHE approval of the POTW Treat nent
Option, Anderson’s beliefs cannot be considered reasonabl e.
Ander son has had anpl e opportunity to digest the vast anmount of
scientific data regarding the POTWTreatment Option at the Lowy
Landfill Superfund site. Yet she continues her crusade with
indifference to the facts and the findings of the EPA and the
CDPHE, according to the Respondent.

Respondent further submts that Steve Pearlman of Metro
provi ded “ext ensi ve, unrefuted and conpel Iing testinony” regarding
the scientific aspects of Metro’ s treatnent of the effluent waste
streamfrombLowy. Nunmerous exhibits were admtted i n support of
his testinmony. (RX 57, 58, 59, 60, 61, 62, 63, 64, 65 and 66).

Respondent points tothe EPA press rel ease dat ed June 30, 1997
whi ch states “there i s no evidence to concl ude that any radi oacti ve
waste from Rocky Flats was disposed of at the Lowy Landfill
Superfund site in Arapahoe County. . . EPA officials base this
concl usion ontheir conpl ete and t horough anal ysis of site sanpling
results and historical records.” (RX66) The press rel ease further
addresses the so-cal | ed “snoki ng gun” on whi ch Andersonrelies with
reference tothe all eged dangerous | evel s of plutoniumat the site.
“According to EPA Project Manager Mark Herman, [Anderson’s]
concl usi on was apparently drawn by taking certain parts of EPA
docunment s out of context and m sinterpretingtheinformation.” (RX
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66)

Respondent further posits that Anderson and her students cl aim
to have poured through the docunents on file in the EPA docunment
repository regarding the Lowmy Landfill. (See e.g., CX52, 86, 87
and 91) Anderson, despite being repeatedly infornmed that the
results originally obtained regardi ng man- made radi onucli des at
Lowry have never been confirmed and nountai ns of data supporting
the rejection of the earlier results, continues to rely on the
faulty data. Further, part of the data from the “snoking gun”
relied upon by Anderson was | ater specifically rejected by the sane
i ndependent | aboratory that generated the data. (RX 71) The
rejection of the data by Tel edyne | sotopes | aboratory occurred on
June 1, 1992, | ong before Anderson’s appoi ntnment to the Board. RX
71 is the EPA docunent which Anderson clains to have thoroughly
revi ewed.

Respondent further posits that inlight of all the evidenceto
the contrary regardi ng the presence of nman nmade radi onucli des at
Lowy, and t he approval of the plan by EPA and CDPHE, Anderson’s
belief inthe violation of any of federal statutes at i ssue is not
reasonabl e. Froma scientific standpoint, her positionis frivol ous
and groundl ess and she provi ded no scientific evidenceto allowthe
court to conclude that her belief was reasonable, according to
Respondent .

As not ed above, Adri enne Anderson was appointed to the Metro
Wast ewat er Board of Directors on February 22, 1996. (CX 5) After
she was appointed to the Board by Myor Wbb, M. Anderson
researched the history of the Lowy Bonmbi ng Range. She initially
di scovered that the U. S. Arnmy Cor ps of Engi neers had desi gnated a
50,000 acre area, which included the Lowy Landfill, as a
"catastrophicrisk zone." (TR274, lines 13-16) The significance of
this designation was that "the chance of sonmebody bei ng i nj ured or
killed was high, by going out to that territory." (TR 274, lines
18-20) Ms. Anderson wrote t he Governor about her concerns. (CX 6)
She t hen nade a radi o appearance on March 4-5, 1996, in which she
di scussed t he hazards at this Superfund site, includingradioactive
materials. (TR 276-278; CX 7, CX 8)

Ms. Anderson's confirmati on hearing before the Public Works
Committee was scheduled to be held in May 1996. However, as Ted
Hackwort h, (for sonme unexpl ai ned reason) was not present at this
hearing, he demanded that a second confirmation hearing be
schedul ed so that he could question Ms. Anderson. (TR 297-298)
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Thi s second confirmation hearing was schedul ed for June 4, 1996.
(CX 9) Meanwhile, the Metro Board approved the Lowmy settlenent in
June. (RX98) As aresult of Ted Hackworth's i nsi stence on a second
confirmation hearing, Ms. Anderson did not attend her first Board
meeting until July 1996, and was t heref ore prevented fromvoti ng on
the Lowy Landfill settlement. Thus, began the conspiracy agai nst
Conpl ai nant. (TR 317)

Fol | owi ng her appoi ntment to the Metro Board, Ms. Anderson did
sonme prelimnary research concerning the Lowy Landfill, and had
concerns about Metro's plans to accept wastewater fromLowy which
m ght contain radi oacti ve waste. She rai sed these concerns wi th her
fell ow Denver representatives on the Metro Board during a pre-
di nner neeting at Gaetano's restaurant in July 1996. (TR 324-327)
When Ms. Anderson voiced her concern over the presence of
radi oactivity at Lowy, a Board nenmber named W I der "sl|l ammed down
his fork and starting yelling at [her]." (TR 328, lines 5-6) He
sai d, "those are very outl andi sh accusati ons, young | ady, in avery
deneani ng way." (TR 328, lines 8-9) He "stonped out of the dinner
nmeeting” with Board nenbers Ted Hackwort h and Robert Warner.* (TR
328, lines 14-17)

Ms. Anderson discussed this reaction with Board nmenmbers Al
Levin and Steve Fout. They decided that M. Fout would make a
notion at the Board neeting that evening to have an EPA
representative brief the Board onthe i ssues that Ms. Ander son was
rai sing. (TR 328-329) However, when M. Fout made that notion,
Chai rman Pl astino "said that woul d not be necessary, and that the
Metro Wast ewat er staff peopl e coul d provide that informationtothe
Board." (TR 330, lines 1-3)

During Ms. Anderson's first Operations' Comm ttee neeting as
a Metro Wastewater Board nenmber in July 1996, she asked for an
opportunity to di scuss i nfornmati on she had uncover ed concerni ng t he
Lowy Landfill. (TR 331-332) Chai rman Ted Hackworth "very angrily
gavel ed ne out of order, banged it down, and said, we've di scussed
t hat and we' re not goi ng to hear anything about it." (TR332, |ines
13-15) Ms. Anderson was "baffl ed by that | evel of hostil e response”
and felt she "had i nportant, and critically inmportant information
t hat shoul d be brought tothe commtteeinaconfidential way." (TR
332, lines 15-19) She di scussed this interchange wi th Board nenber

HA bl atant mani festation of and | ack of collegiately and
their hostile attitude towards the Conpl ai nant.
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Al Levin, who explained that, during the previous operations’
Conmmi ttee neeting, a Board nenber representing the City of Aurora
had conpl ai ned to M. Hackworth about Ms. Anderson's appoi nt nent.
(TR333, lines 332-333) Thi s Board nenber, TomGiswal d, asked M.
Hackwort h "why di d you | et t hat whacko on t he Board? (TR 333, |lines
6-7) Four nonths earlier, the Mayor of Aurora had been confronted
with Ms. Anderson's concerns over Lowy on a live radio talk
program (TR 334-335; see al so CX 8) Even at this early stage, Ms.
Ander son was subj ected to adverse acti on and di sparate treatnent as
the result of speaking out about hazards environnental hazards.

Foll owi ng theseinitial experiences withthe Metro Board, Ms.
Ander son conduct ed extensive researchintothe history of the Lowy
Landfill through Colorado Open Records Act and Freedom of
I nformati on requests to various state and federal agencies. ( See CX
11-38) Ms. Anderson then began speaking out in various public
arenas about the concerns she had as the result of her research,
and her statenments were reported in the nedia. (See CX 50, 51, 52,
60, 62, 63, 64, 66, 82, 86, 87) Ms. Anderson also participated in
i nvestigations conducted by various government agencies, and
provided information she had uncovered concerning the Lowy.
Landfill to these agencies. (CX 91, 92, 94)

Al Levin testified that, when the Board nmenbers voted to
approve the Lowy settlenment and accept wastewater from this
Superfund site, they were not given any i ndi cation t hat radi oactive
wast e may be present at this site.® (TR 158, |ines 7-10) He never
saw the Hardi ng-Lawson study which found evidence of mannade
radi onucl eat es associ ated wi t h nucl ear weapons manufacturing and
testing at the Lowmy Landfill. (TR 175, lines 3-15) The first tinme
he had any i nkli ng t hat such an i ssue exi st ed was when Ms. Ander son
raised it. (TR 158, lines 11-13) M. Levin, after hearing Ms.
Ander son's concerns, felt that an i ndependent | ab shoul d eval uate
the potential for radi oactive waste conm ng t hrough t he Metro sewage
system (TR 159, lines 3-9) M. Levin testified:

"My concernis, inasmuch as | was not infornmed regarding
t he findings of Hardi ng-Lawson & Association [sic], |
regret that | approved the findings of the Board
regardi ng the servicing of the waste water fromLowy."
(TR 175, lines 21-25)

2Anot her indication of a failure to di sclose materi al
information to the public.
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There is no dispute that Metro Wastewater was wel |l aware of Ms.
Anderson's protected activities - Infact, Metro's Public Rel ati ons
Director Steve Frank was responsi ble for tracking her activities
and responding to them apparently as part of a “ready response
team” to use a political anal ogy. (See CX 108B; TR 936-941) No
ot her Metro Board nmenber was tracked in this manner. M. Frank was
wel | aware of Ms. Anderson's contacts with Congress and the state
| egi sl ature about Metro's plans to accept Lowy wastewater. M.
Frank was also well aware of M. Anderson's nunmerous nedia
i nterviews:

"Q Metro was aware of nunerous newspaper articles in which
Ms. Anderson spoke out against the Lowy plan, isn't that right~

A. Certainly we were." (TR 940, lines 21-24)

M. Frank reported M. Anderson's activities to Metro
managenent at their request. (See CX 108B; TR936-941) As aresult,
when asked about Metro's awareness of M. Anderson's protected
activities, he responded: It was i npossi ble not to be aware.” (TR
940, |ine 20)

Metro Board Chai rman Richard Plastino testified that he was
aware of Ms. Anderson speaking out in opposition to the planto
accept wastewater fromthe Lowy Landfill on radio tal k shows and
in press conferences. (TR 1036) In fact, Chairman Plastino
circulated a transcript of Ms. Anderson's appearance on a radio
programto Metro Board nenbers. (CX54) These protected activities
directly resultedinadverse treatnment of Ms. Anderson by the Metro
Wast ewat er Recl amation District and its Board, and | so find and
concl ude.

| V. ADVERSE TREATMENT OF ADRI ENNE ANDERSON BY METRO WASTEWATER
ACTIVITIES WAS MOTI VATED BY MS. ANDERSON S PROTECTED
ACTI VI Tl ES.

Respondent further submts that Metro has not discrim nated
agai nst Conpl ai nant, denies that it treated her in a disparate
fashion and posits that its evidence presented at the trial
denonstrated that Metro had a |l egiti mate non-di scri m natory reason
for taking the action that it took herein, i.e., the threat of
censure, to ensure that nenbers of the Board conply with the
Byl aws, (RX 1, RX 72) See al so Robert Rules of Order, 9" Ed. Ch.
XX, Disciplinary Procedures, p. 638 (1990 Ed.)
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Respondent further submts that the actions of the Board in
di sci plining a Board nenber who i s not a “teampl ayer” or “one of
the boys” is irrelevant to any whistleblower claim While
Respondent attenpts to i sol ate the di sciplining of Conplainant as
limtedto her capacity as a Board nenber, this isolationcannot be
permtted because, as found above, Conpl ai nant is the “authorized
representative” of the Metro workers. Moreover, whil e Respondent
posits that “Anderson had a full and fair opportunity to present
her position,” ny reading of the record | eads ineluctably to the
concl usi on t hat she was deni ed that forumat every opportunity, as
further discussed below. The operation of the Board s neetings
i nvol vi ng t he Conpl ai nant certainly cannot be characterized, inny
judgnment, as “the way representative denocracy is supposed to
work.” When those neetings involved the Conpl ai nant, they were
conducted in an autocratic and di sparate fashion.

Agai n Respondent attenpts to walk “the high wire” when it
concedes that when it issuedthelettersto Directors Anderson and
Levin indicating that they could be censured and that it was aware
t hat Ander son had publicly taken positions critical of the Metro’s
Board’'s positiononthe Lowmy Landfill POTWOpti on. However, Metro
was not attenpting to stifle her speaking out but only to enforce
its inherent disciplinary power and to manage and run an orderly
Board. (See RX 4 and 7) In that setting, Anderson’s activities
were not protected under the whistleblower laws at issue. A
“threat” of censure to a nmenber of a Board of Directors does not
constitute adverse action as contenplated by the whistlebl ower
acts, according to Respondent.

Ander son has not net her burden of proof on these el enents.
The evidence intherecordis overwhel m ngthat the acti on taken by
Metro was to mai ntain an orderly Board and enforce Board rul es, not
to repress her free speech or di scrim nate agai nst her, accordi ng
to Respondent’s essential thesis.

However, | disagree with the Respondent for the follow ng
reasons.

An "adverse action" has been defined as sinply sonething
unpl easant, detrimental, even unfortunate, but not necessarily (and
not wusually) discrimnatory.” Marcus v. U S. Environnental
Protection Agency, 1996- CAA-3 (ALJ Dec. 15, 1998), slip op. at p.
28, citing Stone & Webster Engi neering Corp. v. Herman, 115 F. 3d
1568, 1573 (11th Cir. 1997). Under 29 C.F. R 824. 2(b), as anended,
an enpl oyer is deened to have viol ated the particul ar statutes and
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regul ations "if such enpl oyer intimdates, threatens, restrains,
coerces, bl acklists, discharges or in any other nmanner
di scrimnates against any enployee" because of protected
activities. Consistent with this regulation, a w de range of
unfavorabl e actions has been held to constitute adverse action
within the context of enploynment discrimnation conplaints.
Mel endez v. Exxon Chem cals Anericas, supra at 24.

Ms. Anderson's protected activities led to a variety of
adverse actions taken against her by Metro. From the very
begi nni ng, her public and wor ker saf ety and heal t h concerns ari si ng
from Metro's plan to accept wastewater fromthe Lowy Landfill
Superfund Site caused negati ve reactions fromMetro Board nenbers.
Former Board nmenber Al Levin testifiedthat, when she would try to
rai se questions about the "wel fare and wel | - bei ng of t he enpl oyees,
she was ridicul ed or deneaned."” (TR 144, lines 5-7) M. Levin al so
recal | ed:

"...the adm nistrative staff sat on one side of -- one
tabl e, on one side of the room and the conversation
bet ween t hem was al ways | ow, but occasionally I would
hear a word |ike troubl emaker, there she goes again,

words to that effect ..... Upon occasion they would --
one of themin particular, would throw a pi ece of paper
at her or sonmeone would tell her to shut up -- | heard
that very loud and strong."*® (TR 144, lines 10-14, 18-
23)

Pat Farner testified that, when M. Anderson would raise
i ssues concerning Metro workers tothe Metro Board, "[t] hey weren't
very receptive to her, " and "there was a |l ot of ani nosity towards
her. (TR637, line 17 - TR638, |ine 3) The Metro Wast ewat er public
website contained a posting under the nanme of Robert Hite
indicating that M. Anderson was "routinely ignored by board
menbers..." (CX 110) This attitude was confirmed by Board nenber
and Denver City Council man Ted Hackwort h:

“Q Didthe manner in which she projected her position
turn off sonme of her fellow Board nenmbers?

A. 1'd say definitely.

BAn obvious lack of civility anong those presunably
foll owi ng Robert’s Rules of Order.
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Q Why? Describe it. What happened?

A. Al most an attitude of new kid on the bl ock, but that
she would tell us howit would be done.”™ (TR 1367, |ines
9-14)

Former Metro enployee Tony Broncucia testified that he
observed an obvi ous differenceinthe way Ms. Anderson was treated
by t he Metro Board, as conpared to ot her individual Board nenmbers.
(TR 836, lines 10-13) When Ms. Anderson handed out information,
"you' d see people crunbling themup, throwing themon the fl oor."
(TR 836, lines 15-17) When Ms. Anderson "wanted to voice her
opi ni ons, there were al ways obj ections., (TR 836, |lines 18-19) M.
Broncuci a expl ai ned:

" The Board neetings were fixed. | nean, it was a - they
woul dn't let her talk ... Anybody that was at that Board
meeting woul d see that she was shut of off so, many
times." (TR 835, lines 4-8)

M. Broncucia believes that Metro "got rid of him and co-
wor ker Delwi n Andrews because they talked to Ms. Anderson about
their concerns regarding Metro's testing and safety practices. (TR
833, lines 11-16) M. Broncucia testified that Metro's plan to

accept wastewater fromthe Lowy Landfill "raised al ot of concerns
with a | ot of people, but the workers wouldn't tal k about it,
because t hey were afraid of |l osingtheir jobs.” (TR827, lines 1-8)

He and M. Andrews tal ked to the Conpl ai nant and then | ost their
j obs, ostensibly for filing false tinme cards.

VWhen Ms. Anderson submtted a June 25, 1997 request to the
Metro Board to investigate, inter alia, allegations of “blackmail”
rai sed by Tony Broncucia and Del w n Andrews (CX 68), this request
was deni ed. However, M. Hite took it upon hinself to investigate
t hese al | egati ons, and di scovered that "t here was sone fact toit."
(TR 1483-1485) He reported his discovery to the Executive
Commi ttee; but for sonme inexplicablereason, he did not report his
findings to M. Anderson*, who had originally raised the
al l egations. (TR 1485, |ines 15-25)

Marilyn Ferrari testifiedthat one eveni ng she was passi ng out
an article for Ms. Anderson to the Metro Board nenbers. one of the

“Anot her exanpl e of disparate treatnent.
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Board nenbers named Zanmagni "threw the article at Adrienne.” No
efforts were made to control him (TR 111, lines 7-15) This paper
was thrown in a "violent" fashion. (TR 123, lines 19-23)

For mer Metro Board nenber Al Levin described sinm|ar treatnment
of Ms. Anderson by Board nenber Zamagni :

"He threw a paper at her -- a rolled up piece of paper
and sai d shut up, very loudly and curtly." (TR 145, |ines
24- 25)

M. Zamagni also told Ms. Anderson and other "union people" to
"shut up and sit down. He did not display this type of behavior to
anyone else. (TR 119, line 20 - TR 120, line 4) Robert Hite
confirmed that M. Zamagni was never di sciplined or censured for
such behavior. (TR 1470, lines 4-14) Ms. Ferrari described her
I npr essi ons when no one on t he Board objectedto M. Zamagni's rude
behavi or:

“l1 considered it acquiescence. | considered that they
agreed with what he had done because nobody spoke up,
nobody reacted. They just acted like this was normal
behavior. (TR 126, |ines 22-24)

M. Levin summarized the attitude of his fell owBoard nenbers
concerni ng Ms. Anderson's discussion of worker health and safety
i ssues:

"On a coupl e of occasi ons when shetriedtoraisea- few
guestions about the welfare and well-being of the
enpl oyees, she was ridiculed and demeaned .....
occasionally I would hear aword |i ke troubl enaker, there
she goes again, words to that effect..."” (TR 144, lines
5-7; 11-14)

Der ogat ory comrent s concer ni ng Ms. Anderson were never rul ed
out of order. In contrast, M. Anderson's attenpts to raise
concerns about wor ker and public health and safety were often rul ed
out of order. Al Levin testified that Ms. Anderson's attenpts to
rai se such issues under the agenda item "Individual Directors
Concerns” would very often result in the neeting being quickly
term nated by Chai rman Ri chard Plastino: "Very often the neeting
woul d be adjourned. The gavel would cone down. The neeting is
adj ourned.” (TR 149, lines 9-11) M. Ferrari confirnmed that
Chai rman Plastino had suddenly adjourned a Board neeting in
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response to Ms. Anderson's attenpts to share i nformati on concerning
heal th and safety concerns.® (TR 128, line 22 - 129, line 2)

In March 2000, Ms. Anderson and the |ab workers' union
organi zed a news conference at Metroto publicize alegal actionto
seek an i njuncti on agai nst acceptance of potentially radioactive
wast ewater fromthe Lowy Landfill. (TR 204-205) A Metro security
representative approached t hemand asked themto | eave because t hey
were not wearing hard hats or safety glasses. However, neither
Metro enpl oyees, nor a group of nearby school children nor the
reporters present were wearing hard hats or safety gl asses, and
t hey were not asked to | eave. When this disparate treatnment was
poi nted out to the Metro representative, heretreatedto his truck
and kept the group, including Ms. Ander son, under surveillance. (TR
206, lines 5-22) Union president Jed GIlman testified that this
encounter was intim dating and "an attenpt to make us feel that we
wer e doi ng sonet hi ng wong, and we weren't..." (TR207, |lines 3-14)

Ted Hackworth admtted that nmenbers of the public are not
required to wear hard hats or safety goggles when going to the
plant site, and that he does not wear such equi pnent. (TR 1454,
lines 5-18) Steve Frank admtted that nmenmbers of the public
visiting the Metro property are not required to wear hard hats or
saf ety goggl es, and that he certai nly does not wear such equi pnent
at Metro. (TR 1454, |lines 5-18) Even school children touring the
Metro plant site are not required to wear hard hats or safety
gl asses. (TR 986, lines 1-13) Nevertheless, M. Frank adm tted
t hat, when he saw Ms. Anderson on Metro property later that sane
day, he "absol utel y" approached her in an angry manner and ran her
off. (TR 987, lines 1-10)

Robert Hite, in a July 22, 1997 Bylaws Conmm ttee neeting,
advi sed all present that Ms. Anderson made an Open Records Act
request, was charged 25 cents a copy?®, and "she' s real |l y sore about
that." This comrent was fol |l owed by | aughter. (CX 96, July 22, 1997
tape recording of Bylaws Commttee neeting) In a July 3, 1997
Operations Commttee neeting, M. Anderson was sarcastically
ordered to turn off her tape recorder by Conmttee Chairnman Ted
Hackworth. (CX 100, July 3, 1997 tape recording of Operations
Comm ttee neeting)

1Ot her exanpl es of disparate treatnent.
8Anot her exanpl e of disparate treatnent.
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Ted Hackworth's ani nus towards Ms. Anderson was especially
obvi ous, and even preceded the confirmati on of her appointnment to
t he Board. Denver City Council man Denni s Gal | agher adm tted t hat he
had t o def end Ms. Ander son's appoi ntnent to the Metro Board agai nst
attack by Council man Ted Hackworth (TR 80, |ines 6-10)

As noted above, the main source of this aninmus was Ms.
Ander son's known association with the | ab workers' uni on and her
vi gor ous advocacy of environnental i ssues. M. Hackworth adm tted
t hat Metro Wastewat er had a hi story of acri nony and bad bl ood with
t he union. (TR 1423, lines 2-11) M. Hackworth's ani nus towards
t he | ab wor kers' uni on, and, in particul ar, towards Ms. Anderson as
their representative on the Board, extended to others who
associ ated wth Ms. Anderson. Marilyn Ferrari testified that M.
Hackwort h vot ed agai nst her reappointnent to the Denver Whnen's
Conmmi ssi on because she "had al |l i ances wi t h maveri ck nenbers of the
Metro Wastewater Board." (TR 117, lines 3-5) He was referring to
Ms. Anderson. (TR 117, lines 7-11)

Marilyn Ferrari nost credibly testified: "M . Hackworth was
rarely very polite to Adrienne. He al ways spoke to her as | ess-
t han- person.” (TR 117, lines 15-17) Al Levin testified that M.
Hackwort h ordered Ms. Anderson to shut of f her tape recorder at an
Operations' Commttee neeting. (TR 154, line 20 - TR 155, line 7)
Al lison Laevey described her observations during a June 1996
Public Wrks Comm ttee neeting:

“I recall Ted Hackworth - Council man Hackworth - was
surprisingly - the word cones to m nd? vicious towards
Adri enne, and attacking her and her beliefs.” (TR 87,
lines 23 - 25)

Fol | owi ng t hi s neeting, Ms. Laevey wote to Ms. Anderson to express
her concern over the "irresponsi bl e comments” and "ni sst at ements”
made by M. Hackworth. (CX 10)

Ted Hackworth testified that ot her Board nenbers conplainedto
hi mabout Ms. Anderson and the concerns she raised. He testified
t hat ot her Board nenbers said "we shoul d never have | et her onthis
board." (TR 1453, |lines 10-15) He al so cavalierly adm tted t hat he
hoped t hat Ms. Ander son woul d not be reappointedto the Board, and
conmuni cated this hope to a nenber of the Mayor's staff, a
continuation of the retaliation and adverse treatnment. (TR 1454,
lines 13-23)
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The Metro Board's treatnment of Ms. Anderson when she woul d
rai se wor ker and public health and safety i ssues clearly reflected
their aninus towards her as a result of raising such concerns:

" In the beginning, they would kind of sm|e and sm rk.
The further we got intoit and the | onger she served, it
was open hostility. At the end, it was very - a very
hosti |l e envi ronnent. These board neetings were terrible.”
(TR 110, lines 20-24)

Foll owi ng informational picketing organized by the Metro |ab
wor kers' union at an August 1996 Board neeting to protest Metro's
pl an to accept wastewater fromthe Lowy Landfill, Board Chairnman
Ri chard Pl asti no contacted Ms. Anderson to express his concern over
her association with the workers and its union. (TR 353-355)
Chai rman Pl astino told Ms. Anderson that "he had been besi egedwith
phone cal | s fromBoard nenbers expressi ng a nunber of concerns..."
(TR 353, lines 23-24) He informed Ms. Anderson t hat "Board nenbers

t hought [Ms. Anderson] was a whacko."” (TR 354, lines 5-6)
Chai rman Pl asti no expressed concerns over Ms. Anderson engagi ngin
protected activities - specifically, her researchintothe history
of the Lowy Landfill Superfund Site and her conmuni cations with
Metro enpl oyees about the results of her research.' (TR 354-355)

When Chairman Plastino's efforts to discuss his "concerns”
with Ms. Anderson did not result in the curtailment of her
protected activities, Chairman Plastino resorted to nore serious
tactics. After Ms. Anderson spoke against Metro's plan to accept
wast ewater fromthe Lowy Landfill at an April 2, 1997 EPA neeti ng
(RX 2), Chairman Plastino instructed her, via an April 16, 1997
letter, not to make any public statements without a specific
di sclaimer that she was not the official spokesperson for the
Board. (RX 6) Chairman Pl astino warned Ms. Anderson:

"I'f you continue to express your personal opinions
relatedtothe netro District without giving adisclainer
that you are not speaking on behalf of the District,
there is a potential that the Board of Directors wll
censure YOU." (RX 6) (Enphasis added)

Chai rman Pl asti no gave Board nmenber Al Levin, who al so spoke

YAs the Board considered the issue was cl osed by the June
of 1996 vote.
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agai nst the Metro plan to accept Lowy wastewater at the April 2,
1997 EPA neeting, the sanme instruction and warni ng of censure. (RX
11) No other Board nenbers were so specifically advised. In
addi tion, although Chairman Plastino sent Al Levin's letter
t hreat eni ng censure to only t he Executive Committee, he di stributed
Ms. Anderson's | etter threatening censureto the full Metro Board
of Directors. (TR 1054, line 22 -TR 1055, line 7)

Thi s disclainer requirement was clearly intended to curtail
Ms. Anderson's protected activities. Incontrast, Board nenber Ted
Hackwort h was subsequently perm tted to nmake public comments about
t he Board' s ani nus t owards Ms. Anderson wi t hout receiving sim|ar
censure. An interview published in the July 24, 1997 issue of
West word contai ns derogatory descriptions of the Metro Board's
attitude towards Ms. Anderson. M. Hackworth cavalierly expl ai ned
how t he Board felt about Ms. Anderson, and expl ai ned the Board's
deci sion to accept wastewater fromLowy, w thout any attenpt to
make the requisite disclainer:

"...Anderson's mlitant stance has nade her unpopul ar
with fellow board-nenbers. Denver City Council man Ted
Hackworth, who serves on the wastewater board, calls
Ander son a troubl enaker. ' She hurl s charges wi t hout nuch
validity,' he says. Wen they put the effluent in the
systemit will be nmonitored, and if it violates the
standards, it won't be accepted. There's no threat to
Metro or its workers or the people in eastern Col orado.
She doesn't seemto understand that." (CX 66)

M. Hackworth clearly was speaking on behalf of the Metro
Board of Directors in this interview Metro Board Chairman
Ri chard Pl astino adm tted that Board nmenmber Ted Hackworth di d not
make the requisite disclaimer during this Westword interview
Furt her, Chairman Pl asti no coul d not recall directing M. Hackworth
to make such a disclainmer. (TR 1046, line 5 - TR 1047, line 2)
Apparently, such a disclaimer requirenment was only intended to
apply to Ms. Anderson and M. Levin, or to any other Board
menber who engaged in the protected activity of speaking out
against Metro's plan to accept wastewater from Lowy.

Metro, inadditiontoinposing special rules on M. Anderson’s
public statenents, |launched a nmedia canpaign to isolate and

-37-



di scredit her. Metro's "Public information officer”!® Steve Frank
adm tted sendi ng Denver Post col umi st Al Kni ght material for his
columm castigating Ms. Anderson. (TR 902-906, CX 103) In their
exchange of “e-mails” concerni ng Ms. Anderson, Steve Frank and Al
Kni ght nade nunerous causti c, derogatory renmar ks about Ms. Ander son
and anyone associ ated with her. When M. Frank shared i nfornmati on
about a threat to M. Anderson's teaching position at the
Uni versity of Col orado, Al Kni ght responded, "What exciting news.
There is actually a regent bright enough to want to raise
uni versity standards."” (CX 103, p. 1) In alist of questions M.
Frank prepared for a Colorado | egislative joint conmttee to ask
Ms. Anderson during her testinony about Metro's plan to accept
Lowy wastewater, he specifically included questions about her

academ c "credentials,” inanattenpt toattack her credibility and
pr of essi onal reputation. (CX 104, p. 2; TR 906-909) In fact, M.
Frank admitted, "It would be fair to say nmy entire intent was to

question her credibility.” (TR 909, lines 17-18)

In materials prepared for the Water Environment Federation
(VWEF) "Public Education" award, M. Frank i ncl uded a descri pti on of
Ms. Anderson as a "di ssident" Board nmenber. (CX 106) The sane term
was used in a March 4, 1998 press rel ease concerni ng Ms. Anderson.
(CX107) When M. Knight's critical article about Ms. Ander son was
published, M. Frank circulated it to all Metro enployees. (CX
102; TR897) As Metro's official spokesperson, M. Frank i ndi cat ed
that he was "tired" of Anderson but that she just would not "go
away." (CX 105; TR 914)

Metro Public Relations Director Steve Frank accused Ms.
Anderson of "not telling the truth” in a FAX about a CNN series
sent to water quality professionals, as well as to a long |list of
othersinthe wastewater treatnment field. (TR 926-928, CX 108A and
108B) M. Frank referred to Ms. Anderson's article on Lowy as
"gar bage" and obj ected to her use of a public university's “e-mail”
to publish her concerns about Metro's plan to accept wastewater
fromthe Lowy Landfill. (CX 105, p. 2) The irony, of course, is
that such personally offensive and demeaning “e-mails” were
circulated by M. Frank on Metro's “e-mail” system which, as a
public entity, is also funded by taxpayer payers using Metro's “e-
mai | ” system thus, M. Frank's critical statenments concerning M.

BMr. Frank expl ained that his position was “roughly
equi valent to a public relations director” in the private sector.
(TR 874, lines 1-4)
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Anderson were flung into the worl dwi de internet universe. It is
i npossi ble to trace how wi dely they have been di ssem nat ed.

When Joan Seeman from the Sierra Club approached Metro
representatives Steve Frank and Steve Pearl man wi t h concerns about
accepting wastewater fromthe Lowy Landfill, they told her that
she "had t o have gotten her i nformati on fromAdri enne Ander son, and
that it was not validinformation (TR 955-956) Ms. Seeman descri bed
her reaction to the Al Knight article:

"l was quite horrifiedat that article. It was basically
an attack on a personality ... | was very troubl ed t hat
a newspaper would take on a personality and avoid the
i ssue of facts on the subject.” (TR 957, lines 3, 9-13)

After Ms. Anderson fil ed her whi st ebl ower conpl ai nt i n 1997,
M. Htetestifiedthat "the whol erelationship|[between Metro and
Ms. Anderson) becane very adversarial..." (TR 1417, lines 5-7)
Clearly, this admttedly "adversarial relationship,” and the
resulting adverse treatment of Ms. Anderson, was a di rect response
to Ms. Anderson's protected activities of researching the
background of, and speaki ng out against, Metro's plan to accept
wast ewater fromthe Lowy Landfill Superfund Site, and | so find
and concl ude.

V. ADRI ENNE ANDERSON SUFFERED COMPENSABLE HARMAS A RESULT OF HER
ADVERSE TREATMENT BY METRO WASTEWATER.

The environnmental statues, by authorizing an award of
conpensat ory damages, have created a "species of tort liability" in
favor of persons who are the objects of unlawful retaliation.
Conpensat ory danages are designed to conpensate conpl ai nants not
only for direct pecuniary loss, but also for such harm as
i npai rment of reputation, personal humliation, and nental angui sh
and suffering. Martin v. Dep't of the Arny, ARB Case No. 96-
131, ALJ Case No. 96-131, ARB Dec. and Od. (July 30, 1999) W
702416 at *13, citing Menphis Conmunity Sch. Dist, v. Stachura,
477 U.S. 299, 305-307 (1986).

Adri enne Ander son summari zed t he reacti on by Metro Wast ewat er
to her attenpts to raise public and worker safety and healthy
concerns as follows:

"Open hostility. Defamatory remarks. They characteri zed
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me as a ‘wacko’ and a ‘ nut case’ for believingthat this
could be true. Refusing to |ook at the docunentary
evidence | had obtained. Sm rking. Laughing. Throw ng
things at me. Circulatingfalseinformationtothe public
at large. Trying to isolate ne as a -- you know -- the
only person that had these concerns. They refused ne
access to the normal processes of the boardto distribute
information. They objected to nmy -- what I felt were
vi ol ati ons of ny First Amendnent rights by tryingtotell
me howto say what | needed to say in a fashion that made
me feel really demeaned and that they were treating nme
likeachild. | felt that they were i ncredibly sexist and
di sm ssive of ne as a woman. They went to parties inthe
media that | think they had prior know edge woul d be
willing to engage in defamation on their behalf." (TR
537, line 11 - TR 538, line 1)

Ms Anderson nost credibly testified that Metro Wastewater

"attenpted to hum | i ate me and def ame nmy character and they cal |l ed
mealiar... 11 (TR539, lines 13-15) She testifiedthat "[i]t was
very di st ressi ng to beridicul ed and defaned to t he general public
for work that -1 felt that | had the right to do for the people |
was asked to represent.” (TR 540, lines 19-21) Ms. Anderson
describedthe chilling effect of this adversetreatnent: "[I)t was
very, very, very challenging to try to continue the research
know ng that (for) each and every di sclosure | would mke |I would
be subjected to even higher | evels of threat.” (TR543, lines 21-
24) She expl ai ned:

“... the nore they escalated their attacks, the nore
difficult it was on nme enotionally and it beganto affect
my health, which was al ready weakened ... | felt like |l
was in a weak position to be getting involved in this
type of a scandal. And yet, the nore their attacks
escal ated, the nore | realized that there was sonet hi ng
of trenmendous i nportance to the workers and to the public
at large that | couldn't no[sic] do." (TR539, line 22 -
TR 540, line 5)

Several witnesses alsocrediblytestifiedconcerningthe harm
caused to Ms. Anderson by Metro's adverse treatnment. Marilyn
Ferrari acconpanied Ms. Anderson to Metro Board neetings. She
testified that she was afraid for her safety and t he safety of Ms.
Ander son:

-40-



"l cantell youthat it was very hostile. |I can tell you
that | would tell my husband, if |I'mnot honme by such and
such time, | want you to call the police because
sonet hi ng has happened to us. It becanme so hostil e t hat
| dreaded going to those board neetings."” (TR 111, line
23 - TR 112, line 2)

Ms. Ferrari explained that she nade a point of traveling to and
fromMetro Wast ewat er Board nmeetings with Ms. Anderson "because |
was afraid for her and afraid for ne." (TR 112, lines 7-8) Metro
| ab wor kers represented by the union reported to Ms. Ferrari that
t hey were encouraged by Metro namnagenent not to attend Board
meetings. (TR 133, line 16 TR 134, line 9)

Ms. Ferrari stated that, during trips honme after attending
Metro Wastewater Board neetings, M. Anderson "frequently was
trembling." (TR112, line 13) Inthe twenty years that Ms. Ferrari
has known Ms. Anderson, she had never seen her react that way to
confrontation before. (TR113, |lines 15-10) Ms. Ferrari expl ai ned:

"l was very frightened of the Board, of what they were
going to do. They appeared to be to ne so out of control

and there was so -- so much aninosity. The hostility at
t hose Board neetings -1 can just honestly tell you, it
had areal chilling effect onall of us." (TRIines 19 -
23)

Al Levin testified about the effect the Metro Board's
ani nosity had on Ms. Anderson: "She really felt very badly and on

a coupl e of occasions | saw her wi ping her eyes with Kl eenEX" (TR
147, lines 14-15)

The 1999 Al Knight article (CX 88) had a particularly
devastating effect on Ms. Anderson, both to her enotional health
and to her professional reputation. Dee Knapp testified that the
date this article was published represented the high point of M.
Ander son' s enoti onal distress over the adverse acti ons she suffered
by Metro Wastewater. (TR 858) The Al Knight article, which M.
Knapp descri bed as a "hatchet job," was devastating, hum |iating,
enbarrassi ng, and damaged Ms. Anderson's rel ati onshi ps with ot her
people. (TR 861, lines 15-21) Ms. Knapp expl ai ned:

"This article cane on the heels of this, what | would

call a pattern of harassnment, but this was really, |
woul d say, the coup de gras (sic). This was devastating
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toher ... this was wi dely di scussed anong peopl e | know,
who read (TR 858, |ines 12-18)

Ms. Knapp testified that "it was clear fromother ... lawers in
t he community whom!| know, that this - this made t hemt hi nk | ess of
Adrienne." (TR 859, lines 3-5) She described how the Board's
attacks, the Al Knight article, "slanm ng her down, " all threatened
Ms. Anderson's "entire professional life at atinme she was havi ng
i ncreased personal problens, soit wasn't asif she couldresort to

feelings of support and safety and confidence in her
professional life, because she was being smashed in her
professional life at the same time she was having sone of these
personal problens.” (TR 865, line 17 - TR 866, line 3) M. Knapp
expl ai ned the extent of the damage Ms. Anderson suffered: "You
know, she couldn't go to every person who nm ght have read t hi s and
argue the nmerits about it." (TR 861, lines 21-23)

Ms. Anderson's close friend and nei ghbor Kathleen Lennon
testified about the effect the Al Knight article had on her
famly's treatment of Adrienne. (TR 720-723) This article was
publ i shed on Easter Sunday i n 1999. M. Anderson and her daughters
acconpani ed Ms. Lennon to her aunt's honme for a holiday brunch. Ms.
Lennon's famly was clearly "taken aback"” by the article, and
al though Ms. Anderson attenpted to deflect their attitude wth
hunmor, she was upset. (TR 722-723) As aresult of the stress that
Ms. Anderson suffered due to Metro's adverse treatnment of her,
culmnating in the 1999 Al Knight article, M. Anderson becane
di stracted, sad and depressed. (TR 723-725)

Union president Jed GInman testified that, during a union
nmeeting foll ow ng publication of the Al Knight article, a Metrol ab
wor ker named Mar k Uni ak expressed hi s opi nionthat Ms. Anderson was
"way of f base" and "crazy." Thi s opi ni on was based sol el y upon hi s
readi ng of the Al Knight article, which had been circul ated through
the Metro lab. (TR 208, lines 1-9) M. G | nman described Metro's
reaction to objections by the union and Ms. Anderson to Metro's
pl an to accept wastewater fromthe Lowy Landfill as "offensive."
(TR 212, lines 1-5) He had reports of Metro posting "negative news
articles" about the uni on and Ms. Anderson on t he conpany bul |l etin
board. (TR 212, |ines 7-15)

M. G Il man descri bed another incident denonstrating harmto

Ms. Anderson's reputation. In January of 2000, M. G I man tal ked
to Mayor Webb' s | abor |iaison, Roman Garcia. (TR 213, line 23 - TR
214, line 8) The | ab workers' union requested a neeting with the
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Mayor's office to discuss the workers' concerns over the Lowy
wast ewat er stream bei ng accepted by Metro. M. Garcia responded
that such a neeting could occur only if Ms. Anderson was not
present. (TR 214, lines 10-24)

During the fall of 1997, former OCAW | ocal president Don
Hol mstrom had a conversation with Denver Mayor Webb in which the
Mayor expressed regret at appointing Ms. Anderson to the Metro
WAst ewat er Boar d:

"...the first thing he nentioned was that he had
appoi nt ed Adri enne Anderson to represent our interests.
He had been in conversation with Denver representatives
to the Metro Wast ewat er Board, and he i ndi cated t hat t hey
had tol d hi mt hat Adri enne Ander son was crazy, and he was
-- he regretted appointing her to the Metro Wast ewat er
Board of Directors.” (TR 1508, lines 10-16)(Enphasis
added)

Al t hough Ms. Anderson subnitted the paperwork for reappoi nt nent,
she was not reappointed to the Metro Board.®* (TR 518)

Ms. Anderson nost credi bly explained the damage Metro's
negative nmedi a canpai gn caused her reputation:

“I'n the type of work | do, it's very inportant that |
have professional credibility withthe nediaand through
their organized canpaign to paint nme as a less than
truthful person with no skills and to attenpt to
mar gi nal i ze me as t he only person who had t hese concer ns,
t hey have cl early damaged me wi t h t he maj or papers inthe
town in which I've lived for the last 20 years." (TR
545, line 20 - TR 546, line 1)

Ms. Ander son agai n nost credibly testifiedthat she has been unabl e
toobtainfull time enploynent at the University of Col orado, where
she teaches part tinme. (TR 546) Metro's attacks through the nmedi a
have caused her problems not only wth organizations and
i ndi vi duals with whomshe has worked i n the past, but has caused
her personal enbarrassnment, for exanple, at events at her
children's school. (TR 546-547) M. Anderson feels that, in

¥Unl i ke ot her Board menmbers, who usually are routinely
reappoi nted to the Board and who serve several ternmns.
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addi ti on to nonetary conpensati on, sheis "due an apol ogy" (TR 551,
line 8) in vindication.

VI . DAMAGES

The Secretary of Labor has held that an inportant criterion
for determ ning whether an award of conpensatory damages is
reasonabl e i s "whet her the award i s roughly conparabl e to awards
made in simlar cases." Gaballa v. The Atlantic G oup, Case No.
94- ERA-9, Sec'y Dec., Jan. 18, 1996, slip op. at 6, quoting EEOC
v. AIC Security Investigations, Ltd., 55 F.3d 1276, 1285 (7th Cir.
1995). I n Gaball a conpl ai nant had been bl acklisted and testified
that he felt his career had been destroyed by respondent's acti on.
Conpl ai nant was awar ded $35, 000. Id., slipop. at 5. I nVan de Meer
v. Western Kentucky University, ARB Case No. 97-078, ALJ Case No.
95- ERA- 38, ARB Dec., Apr. 20, 1998, conpl ai nant was awar ded $40, 000
because he suffered public hum liation and the respondent made a
statenment to a | ocal newspaper questioning conplainant's nent al
conpetence. In Leveville v. New York Air National Guard, ARB No.
98-079, ALJ Nos. 1994- and 4 (ARB Cct. 25, 1999), respondent had
pl aced adverse i nformati on concer ni ng conpl ai nant i n conpl ai nant' s
OPM file, which had been accessed by one potential enployer.
Al t hough the presence of such information did not prevent
conpl ai nant from obtai ni ng ot her enpl oynent, the potential harm
such adverse i nformati on coul d cause conpl ai nant was "Presuned, "
and conpl ai nant was awarded $25,000. Id., slip op. at 5.

In Ms. Anderson's case, nunerous derogatory statenents
guestioning her credibility were wi dely publishedthrough avariety
of nmedi a, i ncludingthe world w de web, begi nni ng duri ng her tenure
on the Metro Board and continuing even to the present day. These
derogatory statenments resulted, for exanple, in Ms. Ander son bei ng
excluded froma neeting between the | ab workers' union and the
Mayor's office, andultimately inher failureto be reappointedto
the Metro Board. The loss to M. Anderson's personal and
pr of essi onal reputation is imeasurable, and |I so find and
concl ude.

It is well-settled that expert nedical evidence is not
necessary to award conpensat ory damages for enoti onal distress. A
conpl ainant's credi ble testinony by itself is sufficient for this
judge to find and conclude that enotional distress has resulted
from a persistent pattern of retaliatory action and to award
danmages. Therefor, Jones v. EG&GDef. Materials Inc., ARB Case No.
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97-129, ALJ Case No. 95-CAA-3 (ARB Sept. 29, 1998). In Jones, the
testinmony of the conpl ai nant al one was sufficient to sustain a
$50, 000 award for enotional distress. Simlarly, conplainant's
testinony was sufficient to sustain a $20, 000 enoti onal distress
award i n Assist. Secretary of Labor for Occup. Safety & Healthy,
Guar ant eed Overni ght Deliver , ARB Case No. 96-108, ALJ Case No.
95- STA-37 (Sept. 5, 1996).

Not only Ms. Anderson, but a nunber of other wtnesses
testified about the enoti onal distress Ms. Anderson has suffered,
and still suffers, astheresult of adverse actions andthe hostile
environnent created by Respondent. As a result of the
enmbarrassnment, humliation and enotional distress Ms. Anderson
suffered beginning with her appointnment to the Metro Board in
February 1996 through January 2000, she seeks a m ni nrum danage
awar d of $50, 000 or "what ever the Judge feels is appropriate.” (TR
552, lines 19-22) As a result of the danage to her reputation,
i ncludi ng negative “e mail” communi cati ons about her cavalierly
circulated throughout the internet by Metro Public Relations
Di rector Steve Frank, begi nning with her appointment tothe Metro
Board in February 1996 and continuing through the present, Ms.
Ander son seeks an awar d of $500, 000, or what ever the Judge feels is
appropri ate.

Ms. Anderson al so seeks a public apol ogy, and a prom se not to
retaliate against her or others in the future, for engaging in
protected activities, to be published in the Denver Post, to be
posted at all conpany bulletin boards at the Metro WAstewater
facility, and to be circulated via internet to all contacts

identified in Steve Frank's derogatory “e mails.” Finally, M.
Anderson seeks a retraction of the April 16, 1997 letter
t hreat eni ng censure f or speaki ng out agai nst Metro's pl anto accept
wast ewater fromthe Lowy Landfill Superfund Site.

1. Loss of | ncone

The canpaign of retaliation against Ms. Anderson for her
protected activities constitutes a continuing violation of her
rights under the enployee protection provisions of applicable
envi ronnment al st at ut es. Conpl ai nant requests t hat t he
Adm ni strative Law Judge order Respondent to rescind its
threatening April 16, 1997 letter, and i ssue a public apol ogy and
prom se not to retaliate against her or others in the future.
Conpl ai nant al so asks this Judge to order Respondent to pay
conpensat ory danmages to her i nthe amount of $500, 000 f or damage to
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her professional reputation and |oss of future inconme, and a
m ni mum of $50, 000 for the nmental angui sh and enotional distress
caused by Metro's adverse and discrimnatory actions.Conpl ai nant
al so seeks recovery of all expenses i ncurred, includingreasonable
attorney fees for the prosecuti on of her conpl ai nt, as provi ded by
appl i cabl e environnental statutes. The parties have agreed that

this issue should be reserved until after a ruling on the nerits.

On the other hand, Metro submts that M. Anderson has
suffered no | oss of incone, that she has not net her burden of
proof to establish a prinma facie case, that Metro has set forth a
| egiti mat e non-di scrim natory reason for its acti on and has proved
that it would have taken the same action in the absence of
protected activity (e.g., the same warning |l etter was sent to Al
Levin).

Respondent specifically posits that Anderson provided no
credi bl e evidence, at the hearing to support her claimfor | oss of

income. (TR 546, |. 2 - 548 |. 18) She alleges that she was not
of fered a | onger contract at CU, but supports it with nothing nore
t han pure speculation. (TR 561, I. 18 - 564, I. 9; 566, |. 12 -

567, 1. 11) She al so only provides specul ati ve evi dence to support
her | ost opportunities to work with publicinterest groups such as
the Sierra Club (TR 564, |. 17 - 565, I. 7, 566, Il. 2 - 11) and
with the OCAW (TR 567, |. 12 - 568, |. 21).

Respondent points out that the only credi bl e evidence of her
i ncone history since 1996 are her tax returns. Anderson’s wages
with the University of Col orado have i ncreased significantly every
year since 1996. 1n 1996 she earned $4, 100, 1997 - $8, 000, 1998 -
$13, 185 and 1999 - $27,556. (RX 12 - 15) Her clai mof | ost i ncone
i's not supported by the evi dence present ed and her evi dence of | ost
opportunities is nothing nore than specul ation, and nust be
rejected. Anderson has failedto establish any |ost i ncone or | ost
opportunities, according to Respondent.

2. Enpti onal Di stress

| advised the parties at the hearing (TR 1542, | 22 - 1546,
. 5), that Ms. Anderson was clearly suffering enotional distress
fromseveral stressors. The Metro District subm ts that enoti onal
distress, if any, suffered by Anderson was caused entirely by
stressors in her personal and professional |ife and none of it was
caused by the Metro District. Her nedi cal and psychol ogi st records
were void of any references to “enploynent related stress at
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Metro”. (TR 1543, Il. 17 - 18)

Al t hough Ms. Anderson and others testified that Metro's
actions caused her sone enotional distress, that evidence is not
substanti ated by her records. Moreover, it was her own actions,
statenments and behavior that thrust her into the linelight on
Metro' s Board and in publicwithrespect toLowy. She has brought
on hersel f what ever stress she clains regarding Metro and Lowy.
It i s nowonder she was under stress with her personal |ife such as
it was, and at the sane tinme |leading the life of a “doubl e agent,”
according to the Respondent.

3. Damage to Reputation

Anderson’s danage to reputation claimis, essentially, that
Metro had the audacity to disagree publicly with her position
regardi ng t he POTWTr eat nent Option at Lowy. Apparently, Anderson
bel i eves that only she has a First Anendnment right to espouse her
position and that any comments whi ch di sagree with her constitute
di sparagenent and danage to her reputation. Such a positionis
| udi crous.

VWhen asked whet her the essence of her damage to reputation
claimwas that Metro painted her as someone who has a mnority
vi ewpoi nt and doesn’t have her facts right, Anderson replied,

“Anong ot her things, yes.” (TR556, Il. 20-24) The “other things”
al | eged by Anderson were that 1) Metro has i nfluenced reportersto
not report on her cause, (TR 553, I[Il. 18 - 25 and 554, |l. 10 -

25), and 2) Metro's posting of a letter on its website which
responded to a Christian Science Monitor article. The posting of
the letter by Metro was in response to Anderson’s earlier posting
on Metro's website the link to the Christian Science Monitor
article. (RX 50; TR 559 - 561)

However, when asked for specifics as to howher reputation had
been damaged, Anderson coul d not provide any evi dence of present
danage to her reputation.

Q | don’t think you provided an answer to your
Counsel s question as to what damage has occurred
to your reputation. Is that something you're

i ncapabl e of doi ng?

A. | don’t think it can be quantified at this point
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because | suspect that it will, absent an apol ogy,
wi t hout an apology from Metro retracting their
conduct, | suspect that it will continue to damage
me in the future. (TR 561, II. 11-17)

Once again, all of the evidence presented in her claimfor
danmages to reputation is specul ati on. Anderson cannot point out
even one concrete exanpl e of how her reputati on has been danaged.
In fact, |looking solely at her income, it would appear that her
st at us has been enhanced as she has had a nearly 700%i ncrease in
her income at CU since her first year on Metro' s Board of
Directors.

Much of Anderson’s testinony regarding the all eged damage to
her reputation related to a columist fromthe Denver Post, Al
Knight. M. Steve Frank, of Metro, acknow edged provi di ng certain
information to M. Knight for Metro’s responses to Anderson’s
al l egations regarding the all eged dangers of the POTW Tr eat nent
Option. The information provided to M. Knight by M. Frank was
purely factual i nformati on regardi ng howt he POTWTr eat nent Opti on
wor ks and was printed in M. Knight’s colum. (CX 88; TR 895 ||
3-20) Nothing in the article even renotely suggests that Metro
provi ded anyt hing other than this factual material, according to
Respondent’ s thesis.

Wthregardtothe “e-mai|l” nessage of May 5, 1999 sent by M.
Frank to M. Knight, CX 103, that “e-mail” was originally forwarded
to Steve Pearl man of Metro by Marc Herman of the EPA. (See CX 103
p. 1) Eveninthis “e-mail”, M. Frank does not hing nore than rel ay
i nformati on regardi ng a heari ng that Anderson attended, and express
hi s opi ni on about t he Col orado Dai |l y newspaper. Personal opinions
are protected by the First Amendnents’ guarantee of freedom of
speech and are not actionable.?

Long before Anderson was appointed to the Metro Board, M.
Kni ght was an out spoken critic of Anderson. (RX 26) Anderson has
chosen to make herself a public figure. Despite that, Anderson
bel i eves that neither M. Knight nor anyone else has a right to
criticize or express their opinions about her or about the issues
t hat she chanpi ons. Not hi ng t hat Ander son has provi ded connecti ng
Metro and Al Knight is relevant to her | oss of reputation claim

21t is not the province of this forumto determ ne whet her
M. Knight's colums are, in fact, |ibelous.
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| f Anderson has a problemwi th M. Knight, she should take it up
with him according to Respondent.

Ander son’ s establi shed reputati on as an environnental i st and
advocat e on behal f of the public interest substantially preceded
her appointnment to Metro’s Board. Metro submts that it has done
not hi ng to damage her reputation. In fact, in order to establish
danmage to reputati on one nust first establi sh what that reputation
i s. Anderson has fail edto nmeet her burden of proof of establishing
her reputation. Wthout that first being established, it is
i npossible to determine if the “reputation” has been damaged.
Anderson’s claim of damage to her reputation fails for |ack of
evi dence.

Respondent does not deny that M. Anderson engaged in
protected activities. However, it attenptstoavoidliability for
its obvi ous adverse acti ons agai nst Ms. Anderson by arguing that it
had no i dea that she was a representative of their enpl oyees. The
assunmption is that, w thout specific notice of M. Anderson's
representative status, Metro Wastewater was free to take any
adverse action against Ms. Anderson it wi shed. Such a creative
def ense has no basis in either the applicabl e statutes or case | aw,
and | so find and concl ude.

Even if such a position could be accepted as a legitimte
defense, Metro's clai mthat it was unaware of Ms. Anderson's | ong-
standing affiliationwiththe Metro | ab workers' unionis contrary
tothe evidence. Therecordisrepletew th adm ssions fromMetro's
own wtnesses that they were well aware of M. Anderson's
connection with this union. In fact, the evidence reflects that
this known union affiliation was the prinme notivation for Metro's
adverse actions against M. Anderson. In fact, this wunion
affiliation was so well known and her reputation had preceded her
to such an extent that certain forces were set in notion agai nst
Ms. Anderson after her nom nation to the Board and wel | before her
confirmation hearing. Moreover, the record is replete wth
evi dence that Ms. Anderson was acting hand-i n-hand with the Metro
| ab wor kers t o pursue health and safety i ssues arising fromMetro’s
pl an to accept wastewater fromthe Lowmy Landfill Superfund Site,
and | so find and concl ude.

Metro al so attenptstoavoidliability for its adverse acti ons

agai nst Ms. Anderson by argui ng t hat she di d not have a reasonabl e
belief that Metro's plan to accept wastewater fromMetro vi ol at ed
federal environnental statutes. In fact, the evidence overwhel m ng

-49-



denonstrates Ms. Anderson's reasonable belief intheillegality of
this plan. This reasonable belief fornmed the basis for Ms.
Anderson's protected activities, and | so find and concl ude.

Respondent correctly points out that, once Conpl ainant
establishes that illegitimte reasons played a part in the
enpl oyer's adverse action, the enpl oyer has t he burden of proving
by a preponderance of evi dence that it woul d have taken t he adverse
action against Conplainant for the legitimte reason al one.
Respondent cites Carroll v. Bechtel Power Corp., 91-ERA-46 (Sec'y
February 15, 1995) i n support of its proposition. Respondent admts
that it cannot prevail unless it shows it woul d have reached the
sane deci sioninthe absence of protected activity. Inthis regard,
see Young v. CBI Services, Inc., 88-ERA-8 (Sec'y Dec. 8, 1992),
slip op. at 6.

However, | di sagree and find and concl ude t hat t he Respondent
has failed to make such a showing. In fact, as extensively
sunmari zed above, a nunber of wi tnesses credibly testified that
Metro's acti ons agai nst Ms. Anderson were specifically notivated by
her protected activities. If it were not for the protected activity
i n whi ch Conpl ai nant engaged, no di scrim natory acti on woul d have
occurred, and | so find and concl ude, especially as the conpliant
Board nmenbers had no such probl ens.

This Adm nistrative Law Judge has already determ ned, in
response to a notion to dism ss by Respondent follow ng the
presentati on of Conplainant's case i n chief on Novenmber 14, 2000,
t hat Conpl ai nant established a prinma facie caserequiringrebuttal
by Respondent. (TR 1002) Respondent has failed to establish,
however, that its adverse actions against M. Anderson were
notivated by any credible legitimte reasons. Because Metro has
failed to rebut Ms. Anderson's prim facie case, Ms. Anderson is
entitledtorelief under the applicabl e whi stl ebl ower statutes, and
| so find and concl ude.

Ms. Anderson had al so worked openly with the union to nmake
presentations to the Board about worker and public health and
safety concerns. The wunion would assist M. Anderson in
di stributing materials prior to or during Board neetings. (TR
1374, line 8 - TR1375, line 5) I n March 2000, Ms. Anderson and t he
| ab workers' wunion organized a news conference at Metro to
publicize alegal actionto seek an i njunction agai nst acceptance
of potentially radioactive wastewater fromthe Lowy Landfill. (TR
204-205) Jed Glmantestifiedthat Ms. Anderson attended t hi s press
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conference “[a] s a spokesperson on behal f of the workers that are
affected by this plan[to accept wastewater fromLowy]." (TR 205,
lines 4-5)

| al so find and conclude that right fromthe very begi nni ng,
and even before Anderson was on the Board, M. Hackworth regarded
Ms. Anderson as having a pro-union bias and "al so attacked the
union."” (TR 88, lines 2223) Metro Board Chairman Ri chard Pl asti no
knew that Ms. Anderson was connected with the |ab workers. (TR
1014, lines 24-25.) Metro District Manager Robert Hite testified
t hat he becane aware of Ms. Anderson's affiliation with the | ab
wor ker s uni on duri ng her tenure on the Board. (TR 1413, |lines 4-7)
Metro Public Rel ations Director Steve Frank was al so wel | awar e of
Ms. Anderson's associ ation and influencew ththe union: It was ny
under st andi ng that she has worked with themall along. (TR 919,
lines 11-12) M. Frank reported:

" Ander son has al so orchestrat ed uni on nenber s handi ng out
various printed materials to Metro di strict board nenbers
at board neetings and nunerous mailings from OCAW and
ot her | abor groups to individual board nmembers..." (CX
108B)

St eve Frank nmonitored Ms. Anderson's activities and public
statements on behal f of Respondent. A nunber of newspaper articles
appearing during Ms. Anderson's tenure onthe Boardidentified her
as t he advocate or representative of Metro enpl oyees. An April 26,
1997 articleinln These Tinmes i ndi cates t hat Mayor Webb "appoi nt ed
Adri enne Anderson to serve on the Metro board as an advocate for
sewer-district workers."” (CX51) Simlarly, a May 22, 1997 article
i nthe Boul der Weekly i ndi cates that Ms. Anderson was appointed to
the Board "to represent the interests of the G I, Chem cal and
At om ¢ Wor ker s uni on wor kers who work with t he sewage. (CX 52 at 2)
A June 26, 1997 article in the Boulder Wekly identifies M.
Anderson as "a Metro board nenmber appointed by Denver Mayor
Wel Ii ngton Webb to represent the interests of OCAWwor kers." (CX
64) On June 16, 1997, the Metro | ab workers’ uni on i ssued a press
rel ease whi ch stated: "Adri enne Anderson was appoi nted by Denver
Mayor Wellington Webb to the Metro WAst ewater Board in 1996 with a
speci fi c mandat e of representi ng worker and uni on concerns." (See
CX 57) Apparently all but the Mtro Directors knew about
Conpl ainant’s relationship with the union workers, an inference
that it is conpletely illogical and unreasonabl e.

The clearest evidence of Respondent's know edge of M.
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Anderson's standing as a worker representative, however, 1is
provi ded by Metro Manager Robert Hite. On May 15, 1997, Manager
Hite distributed to the entire Metro Board of Directors, a
transcri pt of Ms. Anderson's appearance on aradiotal k show. ( See
CX 54) At the beginning of this appearance, M. Anderson stated
t hat she "was put on t hat Board by t he Mayor of Denver specifically
to represent the workers at that plant." (CX 54, page 2) If for
sone reason any Metro Director was not previously aware of Ms.
Anderson's representation of Metro enpl oyees on the Board, all
Directors were placed on notice of Ms. Anderson's position as a
wor ker representative upon receipt of this radio transcript from
Manager Hite.?

In light of this overwhel m ng evidence, Respondent's claim
that it was unaware that Ms. Anderson was engaging in protected
activities on behalf of Metro | ab workers is sinply not credible,
and | so find and concl ude.

B. COVPLAI NANT HAD A REASONABLE BELIEF THAT METRO S PLAN TO
ACCEPT WASTEWATER FROM THE LOWRY LANDFI LL SUPERFUND SI TE
VI OLATED FEDERAL ENVI RONMVENTAL STATUTES, AND SUCH REASONABLE
BELI EF MOTI VATED HER PROTECTED ACTI VI Tl ES.

| mredi at el y upon her appoi ntnment to the Metro Board by Denver
Mayor Wellington Webb on February 22, 1996, Ms. Anderson began
researching the history of the Lowy Landfill through vari ous
publi c docunents. Sheinitially raised concerns tothe Governor of
Col orado about violations of "federal hazardous waste | aws"”
foll owi ng her discovery that the Lowy Bombi ng Range had been
desi gnated a "catastrophic risk zone." (CX 6) Ms. Anderson rai sed
sim | ar concerns about viol ati ons of federal environnental statutes
duri ng an appearance on a radio tal k show on March 4 and 5, 1996.
(CX 7, CX 8)

AShortly after the distribution of this radio transcript,
during the June 17, 1997 Metro Wastewater Board of Director’s
meeti ng, OCAW | ocal union president Don Holnmstrominformed the
Board that Ms. Anderson represented the Metro workers. ©Ms.
Anderson’ s subsequent attenpts to raise issues concerning the
acceptance of Lowy Landfill wastewater were attacked and bl ocked
by other Board nmenbers, (See audiotape recording of June 17, 1997
Board neeting included with Conpl ai nant’ s suppl enent al
subm ssi ons on Decenber 21, 2000.)
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The uni on, follow nginformation specifically provided by Ms.
Anderson to the Metro | ab workers uni on concerning Metro's planto
accept wastewater fromthe Lowy Landfill Superfund Site, on August
20, 1996, sent aletter tothe EPAinsisting onthe opportunity for
public comrent, as required by federal environnmental statutes. (CX
41) Ms. Anderson raised the sanme issue, as well as public and
wor ker safety concerns, inan April 26, 1997 articleln These Ti nes
and in a May 22, 1997 article in the Boul der Wekly (CX 51, CX 52)

The EPA schedul ed a public neeting to discuss Metro's planto
accept wastewater fromthe Lowy Landfill on April 2, 1997. At this
nmeeting, M. Anderson raised concerns about the presence of
pl ut oni umand ot her radi onuclides at the Lowmy Landfill. (RX 2 at
36-38) Ms. Anderson cited an EPA contractor report she uncovered
during her investigation of public docunents which verified the
presence of radi oacti ve substances at the Lowy Landfill Superfund
Site. (RX 2 at 37, lines 4-12. See also CX 11-38) Ms. Anderson's
resulting concerns regardi ng the presence of plutoniumand ot her
radionuclides in the Lowy Landfill wastewater involves, inter
alia, perceivedviolations of the Energy Reorgani zati on Act and t he
Cl ean Water Act.

Ms. Anderson raised simlar concerns about Metro's plan to
accept wastewater fromthe Lowy Landfill both directly to the
Metro Board, as well as through public interviews. For exanple, M.
Anderson raised concerns about the violation of federal
envi ronnental statutes during aradi o appearance on May 14, 1997.
(See CX 54) Ms. Anderson al so rai ses public and worker health and
safety concerns in a June 26, 1997 article in the Boul der Weekly.
(CX 64)

Respondent argues, per haps tongue-in-cheek, that Ms. Anderson
is not entitled to recover herein for its adverse acti ons agai nst
her because she did not have a "reasonable belief" that Metro's
pl an to accept wastewater fromthe Lowy Landfill Superfund Site
potentially violated federal environnmental | aws. However, on July
31, 2000, the EPA Orbudsman i ssued a report which concl uded t hat
the "weight of evidence supports” «citizens' «clainms that
“uncertai nty" exists concerning radi oactive contam nati on of the
Lowy Landfill Superfund Site. As a result, the Orbudsman
recommends "further sanpling and the devel opment of sanpling
protocols to address the issue of the presence of radioactive
mat erial at the Lowy Landfill Superfund Site." (CX 94) Clearly,
t he gover nment agency set up to protect the environnment has found
such concerns to be "reasonabl e” enoughto require further testing
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at this Superfund Site. Thus, Conplainant’s opinions herein on
this issue are reasonable, and I so find and concl ude.

It is now well-settled that raising conplaints about worker
health and safety "constitutes activity protected by the
envi ronnent al acts when such conpl ai nts touch on the concerns for
t he environnent and public health and safety that are addressed by
t hose statutes."” Mel endez v. Exxon Cheni cal s Aneri cas, supra at p.
10. See al so Jones v. ED&G Def ense Materials, Inc., supra at p. 8,
citing Scerbo v. Consol i dated Edi son Co., Case No. 86- ERA-2, Sec’y
Dec. and Ord., Nov. 13, 1992, slip op. at 4-5. Because Ms. Anderson
made repeated conplaints concerning not only worker, but also
public, health and safety 1issues covered by the federa
envi ronnental statues, these conplaints constitute activities
protected by the federal whistleblower laws, and I so find and
concl ude.

C. RESPONDENT" S ADVERSE ACTI ONS AGAI NST Ms. ANDERSON WERE CLEARLY
MOT| VATED BY ANI MUS CONCERNI NG HER PROTECTED ACTI VI Tl ES.

Metro Director Ted Hackworth testified that, as a Director,
Ms. Anderson raised issues about worker safety resulting from
Metro's plan to accept wastewater from the Lowy Landfill. (TR
1440, lines 20-22) M. Hackworth did not feel it was appropriate
for Ms. Anderson to be raising such issues when the Board had
al ready approved the Lowy settlenent prior to Ms. Anderson's
arrival. (TR 1441, lines 10-25) M. Hackworth al so testified that
Ms. Anderson, inraisingsuchissues concerning Lowy, "was harm ng
t he Denver position” onthe Metro Board. (TR 1445, |ines 12-13) For
this reason, he testified rather ani mtedly before me that he did
not want her to be reappointedto the Board. (TR 1445, |ines 10-13)

He adm tted t hat Denver owns the Lowy Landfill. (TR 1445, |ine 21
- TR 1446, line 1) However, M. Hackworth did not believe that his
representation of theinterests of the Lowy Landfill onthe Metro
Board created any conflict of interest. (TR 1446, |ines 2-8)
M. Hackworth testifiedthat, inresponsetotheissues raised
by Ms. Anderson concerning the Lowmy Landfill, ot her Board nenbers
coment ed: "we never should have let her on this Board..." (TR

1453, lines 14-15) M. Hackworth adm tted telling "the individual
t hat does the appointing” of Metro Directors that he "woul d hope
t hat he didn't reappoi nt Adri enne Anderson." (TR 1454, |ines 15-23)
23)
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After Ms. Anderson fil ed her whi stl ebl ower conplaint in 1997,
M. Htetestifiedthat "the wholerelationship|[between Metro and
Ms. Anderson] becane very adversarial..." (TR 1417, lines 5-7)
Clearly, this admttedly "adversarial relationship,” and the
resulting adverse treatment of Ms. Anderson, was a di rect response
to Ms. Anderson's protected activities of researching the
background of, and speaki ng out against, Metro's plan to accept
wast ewater fromthe Lowy Landfill Superfund Site. The evi dence
clearly establishes that the adverse acti ons agai nst Ms. Anderson,
cul mnating in the denial of her reappointnent to the Metro Board
of Directors by the Mayor's office, were directly notivated by Ms.
Ander son' s protected activities on behalf of the Metro workers, and
| so find and concl ude.

In summary, the evidence in this closed record concl usively
est abl i shes t hat Respondent was wel | aware of Adri enne Anderson's
obvious affiliationwth the Metro | ab workers uni on. The evi dence
al so establi shes that Ms. Anderson's affiliationwiththe Metro |l ab
wor kers union, and her protected activities on behalf of such
wor kers, pronpted a canpai gn of retaliation agai nst Ms. Ander son.
These protected activities were clearly undertaken as the result of
a good faith belief that Metro's planto accept wastewater fromthe
Lowy Landfill violated federal environnental statutes.

The totality of this closed record, including the | ogical
inferences to be drawn therefrom |eads ineluctably to the
concl usi on that Respondent has failed to advance any legitimte
reasons for its adverse actions agai nst Ms. Anderson. Therefore,
Ms. Andersonisentitledtorelief for the harmshe has suffered as
aresult of Metro's adverse, di sparate and di scrim natory actions
agai nst her.

Conpl ai nant requests that the Adm nistrative Law Judge or der
Respondent torescindits threatening April 16, 1997 letter, issue
a publ i c apol ogy and proni se not toretaliate agai nst her or others
inthe future. Conpl ai nant al so asks the Judge to order Respondent
to pay conpensatory damages to her in the amunt of $500, 000 for
danmage to her professional reputation and | oss of future incone,
and a m ni mum of $50,000 for the nental anguish and enoti onal
di stress caused by Metro's adverse actions.

Conpl ai nant al so intends to seek recovery of all expenses

i ncurred, includingreasonabl e attorney fees for the prosecuti on of
her conpl aint, as provided by applicable environnmental statutes.
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Respondent posits, perhaps “tongue in cheek,” “ The adversari al
rel ati onshi p bet ween Ander son and t he Board was t he natural result
of the filing of this lawsuit.” | disagree conpletely with that
statement for the basic reason that this |awsuit was not filed
until May 2, 1997 and that the denonstrated ani nosity towards t he
Conpl ai nant began al nost i mmedi atel y after Mayor Webb appoi nt ed her
to the Metro Board on February 22, 1996, well over one year prior
tofiling her Whistlebl ower conplaint. M. Hackworth was wel | aware
of Anderson’s uni on and environnmental activities and set in notion
the process to discredit Ms. Anderson. While Respondent cites a
| ack of | egal and formal notification fromMs. Anderson that she
was the authorized representative of the Metro | ab workers, the
Board was well aware of her union activities, as extensively
summari zed above.

| al so note that OCAWsent a check in the anount of $5, 000. 00
(CX 71) to assist her with her litigation expenses in recognition
of her efforts inthe union’s behalf as a Metro Board nenber. All
connected with this case knew about Anderson’s |abor-friendly
activities and her constant efforts on behal f of OCAW especially
as the prior collective bargai ni ng agreenent bet ween Metro and OCAW
had expired in 1993.

Respondent cites Occani s Razor i n support of its positionthat
Ms. Anderson is not an authorized representative of OCAW |
di sagree. The sinplest explanation is that Respondent not only
knewt hat Ms. Anderson was | abor-friendly but al sothat she was t he
aut hori zed representati ve of OCAWas she was put on the Board to
represent the interests of the union nmenbers, and I so find and
concl ude.

Respondent further submts that inorder for anactivity to be
prot ect ed under t he whi stl ebl ower statutes, the person nust have an
actual belief inaviolationof the statute and that belief nust be
reasonabl e. Moreover, a belief that the environnent my be
negatively i npacted by an enpl oyer’ s conduct is not sufficient to
i nvoke the whistleblower provisions of environnmental |aws.
Respondent concl udes, “But not once does she allege any of the
environnental |laws at issue.” (Enphasis added)

| di sagree conpletely. This entire caseis about a dedi cat ed,
consci entious and public-spiritedcitizenwho, infollowinginthe
tradition of Karen Silkwod, Erin Brockovitch, A Ernest
Fitzgeral d, Casey Ruud and ot hers, has spent her entire adult life
i n pursui ng uni on and environmental activitiesandinattenptingto
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correct perceived wongs and probl enms in society. Conplainant’s
beliefs, in my judgnent, are reasonable and well-founded, based
upon her years of research into the problenms and renedi al action
taken with reference to the so-called Superfund Sites by the
federal and state governnents. That some in authority disagree
with her interpretations and opinions do not render her beliefs
unreasonabl e, and | so find and concl ude, especially as the basis
of those disagreenents are, for the nobst part, personality
conflicts.

On the basis of thetotality of this closed record and havi ng
observed the demeanor and having heard the testinony of a nost
credi bl e and obvi ousl y di stressed and depr essed Conpl ai nant, | nake
the follow ng:

D. FINDI NGS OF FACT

1.) Conpl ai nant Adri enne Ander son was appointed to the Metro
Wast ewat er Recl amation District Board of Directors by Denver Mayor
Wel I'i ngton Webb on February 22, 1996.

2.) Prior tothis appointnment, Ms. Anderson's nane and resune
were submtted to the Mayor's office by the Metro | ab workers
union, the G I, Chem cal and Atom c Wrkers (" OCAW ).

3.) OCAW had asked, and was granted, the opportunity to
nom nate a candidate to serve on the Metro WAstewater Board to
represent the Metro workers' interests.

4.) Ms. Anderson had an initial confirmation hearing before
the Denver City Council's Public Works Commttee in May 1996.

5.) Because Denver City Council man and Metro Board nenmber Ted
Hackwort h di d not attend t he May Publ i c Wor ks Conmi tt ee neeti ng, he
asked that Ms. Anderson be brought back to a second Public Wrks
Committee neeting on June 4, 1996, so that he could personally
guestion her.

6.) During both the May and June 1996 Public Wrks Comm ttee
meeti ngs, Ms. Anderson indicated that she was appoi nted by Mayor
Webb to the Metro Board to represent the Metro enpl oyees.

7.) In June, 1996, while Ms. Anderson's confirmation by the
Denver City Council was del ayed, the Metro Board approved, as part
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of a proposed settl enent of pending litigation concerning clean-up
of the Lowy Landfill Superfund Site, a plan to accept wast ewater
fromthat Superfund Site for processing and distribution through
the Metro Wastewater system

8.) Adrienne Anderson's appointnment to the Metro Board was
confirmed by the Denver City Council in June 1996.

9.) As a nenber of the Metro Board of Directors and as a
representative of Metro workers, Conpl ai nant Adrienne Anderson
rai sed concerns about the safety, legality and potenti al hazards
of Respondent's pl anned participationinthe clean-up of the Lowmy
Landfill Superfund Site - specifically, the acceptance of hazardous
waste fromthis Superfund Site for processing and distribution.

10.) Conpl ai nant establi shed that she engaged in the foll ow ng
protected activities:

a.) researching the history of the Lowy Landfill since
her appoi ntment by Mayor Webb on February 22, 1996;

b.) attenpting to raise her concerns about Metro's pl an
to accept wastewater fromthe Lowy Landfill during Board and
Commi ttee neetings;

C.) speaking out against Metro's plan to accept
wast ewater fromthe Lowy Landfill to public officials and to the
public through the nedia;

d.) speaking out against Metro's plan to accept
wast ewat er fromthe Lowy Landfill in an EPA public hearing held on
April 2, 1997,

e.) participating in Congressional investigations into
the Lowmy Landfill;

f.) requesting, onJune 25, 1997, a speci al Board neeting
toinvestigate public and worker health and saf ety concerns rai sed
by Metro enpl oyees;

g.) sharing theresults of her research, and her concerns
about Metro's plan to accept wastewater fromthe Lowy Landfill,
with Metro enpl oyees and the Metro | ab workers union; and

h.) organi zi ng enpl oyee and publ i c oppositionto Metro's
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pl an to accept wastewater fromthe Lowy Landfill.

11.) Conplainant's protected activities resultedin Respondent
engaging in the foll owi ng adverse actions:

(a) cutting her off or ruling her out of order during
Board neeti ngs;

(b) keeping her fromvoting on the Lowmy settl enent by
del ayi ng her confirmation by the City Council until June 1996;

(c) ordering her off Metro property in March 2000 when
she appeared for a press conference to voi ce her concerns about the
Lowy settlenent;

(d) denying her requests to distribute nmaterial
concerning the Lowy Landfill to the Metro Board or to put this
issue on the Metro Board agenda;

(e) denyi ng her June 25, 1997 request for a speci al Board
meeting toinvestigate public and worker health and saf ety concerns
rai sed by Metro enpl oyees;

(f) forcing her to make Open Records Act requests for
information, and then charging her for such information;

(g) nmonitoring her activities and public statenents;

(h)circul ating der ogat ory e-mails and ot her
communi cati ons about her;

(i) subjecting her, via an April 16, 1997 letter, to a
speci al di scl ai nmer requi renment whi ch was not i nposed on ot her Board
menbers, specifically Ted Hackworth; and

(j) communicatingits desiretothe Denver Mayor's office
t hat she not be reappointed to the Metro Board, which resulted in
her failure to be reappointed.

12.) On May 2, 1997, Conpl ainant filed a pro se conplaint with
the U S. Departnment of Labor alleging that Respondent Metro
Wast ewat er Recl amati on District violated the enpl oyee protection
provi sions  of the Conprehensive Environnental Response,
Conpensation and Liability Act ("CERCLA"), 42 U.S.C. 89610, the
Solid Waste Di sposal Act ("SWDA"), 42 U.S.C. 86971, the Federal
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Wat er Pollution Control Act ("FWPCA"), 33 U S.C. 81367, and the
Energy Reorgani zation Act ("ERA"), 42 U.S.C. 85851.

E. CONCLUSI ONS OF LAW

1.) Conpl ai nant Adrienne Anderson's whi st ebl ower conpl ai nt
lies withinthe jurisdiction of the Energy Reorgani zati on Act, 42
U . S.C. 85851(1)(a).

2.) Conplainant Adrienne Anderson is an "authorized
representative of enpl oyees” under the applicabl e | anguage of the
enpl oyee protecti on provi sions of the Conprehensi ve Envi ronnent al
Response, Conpensation and Liability Act ("CERCLA"), 42 U S.C.
89610, the Solid Waste Di sposal Act ("SWDA"), 42 U. S. C. 86971, and
t he Federal Water Pol [ ution Control Act ("FWPCA"), 33 U. S.C. 81367.

3.) Conpl ai nant is a "person acting pursuant to [ enpl oyees'|]
request” under the Energy Reorgani zation Act ("ERA"), 42 U S.C.
§5851.

4.) Fromher initial appointnent to the Board of Directors of
t he Metro Wast ewat er Recl amation District, Ms. Anderson engaged i n
activities protected under the whistlebl ower statutes applicableto
her conpl ai nt.

5.) Respondent Metro Wast ewat er Recl amation District was fully
aware of, and in fact specifically nonitored, Conpl ainant's
protected activities.

6.) Conpl ai nant suffered adverse actions by Respondent.

7.) Conpl ai nant established, and many of Respondent's
W t nesses even adm tted, a causal |ink between Respondent’s adverse
actions against Conplainant, and Conplainant's protected
activities.

8.) Respondent failedto establish any reasons for its adverse
actions agai nst Conpl ai nant, other than her protected activities.

9.) Conplainant is entitledto conpensatory damges, as well

astoaffirmtiverelief, andthis relief will be di scussed bel ow.

| shall now discuss the two (2) conplaints filed by the
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Conpl ai nant post - heari ng.

B. COVPLAI NANT" S COVPLAI NTS OF DECEMBER 15, 2000 AND JANUARY
15, 2001

1. BACKGROUND AND ETI OLOGY

As part of pre-hearing discovery, Respondent’s public
relations officer, Steve Frank, was served with a subpoena duces
tecum requiring him to produce nenoranda, e mails and other
documents in which Adrienne Anderson's nanme was mentioned. In
response to this subpoena, M. Frank produced a nunber of e mails
whi ch contained critical remarks concerning Ms. Anderson, and whi ch
had been wi del y di ssenm nated over the world wi de web. (CX 102-108)

Ms. Ander son, upon | earning during the course of the hearing

of Metro’' s concerted covert efforts to discredit her, has suffered
great enotional distress:

"During the rest of the hearing as a result of | earning
this, I was nauseous, dizzy, devel oped severe headaches,
suffered fromsevere i nsomi a requi ri ng nedi cati on, and
suffered an exacerbation of a TMJ disorder, worsened
during periods of distress over Metro's discrimnatory
and retaliatory actions."” (February 5, 2001 Affidavit of
Adri enne Anderson, p. 3, par. 19)

During the Novenber 2000 hearing, Steve Frank testified that
he applied for and recei ved a public relations award fromt he Wat er
Envi ronment Federation (WEF), a national | obbyi ng group pronoting,
inter alia, the use of industrial sewage sludge as fertilizer.
However, M. Frank denied that these materials contained any
reference to Ms. Anderson. (February 5, 2001 Affidavit of Adrienne
Anderson, p. 3, par. 20.) Vhen subsequently confronted with
unequi vocal docunments to the contrary uncovered by Ms. Anderson
t hrough her CORA requests, M. Frank admtted that he
"inadvertently and unintentionally" m sstated the facts concerning
t his package. (May 14, 2001 Affidavit of Steve Frank, p. 5, par.
19)

Fol | owi ng t he Novenber 2000 heari ng, Ms. Anderson submtted a

Col orado Open Records Act (CORA) request to Metro on Decenber 6,
2000. Ms. Anderson asked to review any and all docunents rel ated
to Steve Frank's nom nation and receipt of a public relations
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award. Ms. Anderson subnmitted a conmpani on CORA request to review
docunments related to Metro's suspension of the Lowy Landfill
hazar dous and r adi oacti ve di scharge. (February 5, 2001 Affidavit of
Adri enne Anderson, p. 3, par. 23)

On Decenber 11, 2000, Metro infornmed Ms. Anderson that it
coul d not respond to her CORArequests withinthe requisite three
day ti me peri od because of unspecified "extenuating circunstances."”
(See EX 11 to February 5, 2001 Affidavit of Adrienne Anderson.)
Ms. Anderson al so | earned that, once the requested docunents were
made avail abl e by Metro, she woul d not be permttedto bringinany
means of recordi ng the docunents, such as a conputer, scanner and
tape recorder, as she had in the past. Finally, Metro quintupled
t he cost of photocopies from25 cents per page to $1. 25 per page.
This increase was apparently inplemented two weeks after M.
Anderson's prior CORA request in May 1999. (February 5, 2001
Affidavit of Adrienne Anderson, p. 4, pars. 26-27, and attached
Exhibits 12, 13)

Fol | owi ng Ms. Anderson's CORA docunment review in May 1999,
Metro also restricted CORA docunent reviews to Tuesdays and
Thur sdays - the preci se days during which Ms. Anderson i s usually
i n Boul der teachi ng her cl asses at the University of Col orado. ( See
EX 12 to February 5, 2001 Affidavit of Adri enne Anderson.) These
actions constitute additional retaliation against Ms. Anderson's
protected activities, and I so find and concl ude.

Despite the wunreasonable restrictions placed upon Ms.
Anderson's revi ew of requested docunents, she was able to easily
| ocate a nunmber of critical items which had not been di scl osed by
Metro Wast ewat er i n response to t he subpoena served on St eve Frank.
(February 5, 2001 Affidavit of Adrienne Anderson, pp. 4-5, pars.
34-36, and attached EXS. 16-19) As the result of the newevi dence
she di scovered t hrough her post-hearing CORA requests, as well as
t he unreasonabl e restricti ons pl aced upon her access to docunents
request ed vi a CORA, Conpl ai nant fil ed addi ti onal conpl ai nts agai nst
Respondent Metro Wast ewat er Recl amati on District on Decenber 15,
2000 and January 5, 2001. These conplaints were filed under the
Ener gy Reorgani zation Act of 1974, 42 U.S.C. 5851; Safe Drinking
Water Act, 42 U.S. C. 300j-9(i); Superfund (CERCLA), 42 U. S.C. 9610;
Wat er Pol lution Control Act, 33 U.S.C. 1367; Solid Waste Di sposal
Act, 42 U S.C. 6971; Clean Air Act, 42 U S.C. 7622; and Toxic
Subst ances Control Act, 15 U. S.C 2622.

These additi onal conpl ai nts have now been consol idated with
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the instant action. The parties engaged in discovery, subnmtted
addi ti onal evidence via affidavit and deposition, and have fil ed
suppl emental and final reply briefs. To renedy these additional
retaliatory actions, Conpl ai nant seeks declaratory and affirmative
relief, conpensatory danmages for enotional distress and damage to
her reputation, and punitive or exenplary danmages.

2. THE UNREASONABLE RESTRI CTIONS PLACED ON MsS. ANDERSON S
ABILITY TO REVIEW DOCUMENTS REQUESTED UNDER CORA IN
DECEMBER 2000 AND JANUARY 2001 CONSTITUTE  RETALI ATI ON
AGAI NST MS. ANDERSON FOR HER PROTECTED ACTI VI TIES.

Research and the gathering of evidence in support of a
whi st | ebl ower conplaint is atype of activity that has been heldto
be covered by the enpl oyee protecti on provisions referenced at 29
C.F.R 824.1(a). Mel endez v. Exxon Chem cal s Aneri cas, ARB No. 96-
051, ALJ No. 1993-ERA-6 (ARB July 14, 2000), slip op. at p. 10.
Ms. Anderson's Decenber 2000 and January 2001 CORA docunent
requests t o Respondent clearly constitute protected activities, and
| so find and concl ude.

To prevail on a whistl ebl ower conpl aint, a conpl ai nant nust
establish that the respondent took adverse and discrimnatory
enpl oynent action because she engaged in protected activity. A
conplainant initially may show that a protected activity |ikely
notivated t he adverse action. A conpl ainant neets this burden by
proving (1) that she engaged in protected activity, (2) that the
respondent was aware of the activity, (3) that she suffered adverse
and di sparate enpl oynent action, and (4) the exi stence of a causal
i nk or nexus, e.g., that the adverse action foll owed t he protected
activity so closely in time as to justify an inference of
retaliatory notive. Jones v. ED&G Def ense Materials, Inc., 95- CAA-
3 (ARB Sept. 29, 1998), slip op. at p. 7, citing Kahn v. United
States Sec'y of Labor,64 F.3d 261, 277 (7th Cir. 1994).

The restrictions i nposed by the Respondent on CORA docunent
requests were inposed by Respondent a nmere two weeks after Ms.
Ander son's May 1999 docunent request. Respondent admts that its
review of its CORA docunent production policy occurred in early
1998 - after Ms. Anderson had fil ed her origi nal conpl ai nt agai nst
Respondent and had engaged i n some CORA docunent revi ews at Metro.
(May 3, 2001 Affidavit of Betty Ann Tranpe, p. 2, par. 4.)
Respondent further cavalierly admts that its decisionto disallow
t he reproducti on of docunents by revi ewees was "in direct response
to" Ms. Anderson's May 1999 records review- and thus was directly
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notivated by Ms. Anderson's protected activity. (May 3, 2001
Affidavit of Betty Ann Tranpe, p. 2, par. 10.) These adverse
actions so closely follow Ms. Anderson protected research and
evi dence gathering activities that a retaliatory notive my be
inferred, and |I so find and conclude. Jones v. ED&G Defense
Materials, Inc., supra.

Ms. Anderson has conducted an estimated 30-50 reviews of
various nunicipal, state or federal public records using the
Freedomof I nformation Act, Col orado Open Records Act or parall el
acts inother states. She has never before been asked to pay $1. 25
per page for copies, or been prohibited from bringing recording
devi ces or conputers with her to assist in suchreview. Metro now
charges seven tines nore for copies of public records than the
Col orado Departnent of Heal th and Environnment, which charges only
18 cents per page. (February 5, 2001 Affidavit of Adrienne
Anderson, p. 4, par. 28, and attached EX 14)

Metro has of fered no rational expl anationor justificationfor
this increase in photocopy fees, or for the restriction in
availability of records to the only two days of the week M.
Ander son teaches - Tuesdays and Thursdays. Metro was wel | awar e of
Ms. Anderson's teaching schedule at thetinme it made t hese changes.
(See May 25, 2001 Suppl enental Affidavit of Adrienne Anderson, page
1, par. 1.) Incontrast, the Col orado Heal th Department provides
public access toits records Monday t hrough Friday. (February 5,
2001 Affidavit of Adrienne Anderson, p. 4, par. 29, and attached
Exhibits 12, 14, 15)

Because of therestrictive schedul e set by Metroto reviewthe
document s request ed by Ms. Anderson, she was forced to arrange for
such reviewimedi ately after adm ni stering an exami n Boul der on
Tuesday Decenber 19th. (February 5, 2001 Affidavit of Adrienne
Anderson, p. 4, par. 31.) In fearful anticipation of what she
woul d di scover during this docunent review, Ms. Anderson devel oped
a severe headache with neck and jaw spasns on the norning of the
19t h. She sought treatnent for the headache and spasns over the
 unch hour, and then proceeded to Metro to conduct the docunent
review. (February 5, 2001 Affidavit of Adrienne Anderson, p. 4,
par. 32)

Ms. Anderson, upon arriving at Metro, was escorted to a room

and was placed under constant personal surveillance while she
reviewed the requested docunments. Ms. Anderson has never been
subj ected to suchintimdatingtreatnment during any prior docunment
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review at any public agency. (February 5, 2001 Affidavit of
Adri enne Anderson, p. 4, par. 33.) Respondent alsoadmtsthat its
surveill ance of Ms. Anderson's review of the requested docunents
was uni que to Ms. Anderson. (Affidavit of Tranpe.) Despite this
intimdating surveillance, Ms. Anderson was able to easily | ocate
a nunber of critical itenms which had not been di scl osed by Metroin
response to the subpoena served on Steve Frank. (February 5, 2001
Affidavit of Adri enne Anderson, pp. 4-5, pars. 34-36, and attached
EXs. 16-19)

Clearly, Ms. Anderson has established a prinma facie case that
t hese unique and unreasonable restrictions on CORA docunment
requests constituted retaliatory actions intended to inpede her
future requests for such docunents, and | so find and concl ude.

3. THE EVI DENCE DI SCOVERED BY MS. ANDERSON DEMONSTRATES
THE UNRELI ABILITY OF STEVE FRANK' S TESTI MONY.

During the Novenber 2000 hearing, in addition to failing to
di scl ose a nunber of defamatory “e mail s” and nenoranda whi ch had
been subpoenaed, Steve Frank testified under oath that Metro had
never hired an outside publicrelations agent. (Tr. 926, |lines 4-
6.) Docunments subsequently obtained by Ms. Anderson constitute
clear evidence to the contrary.

These docunents reveal that M. Frank had personal |y arranged
for Metro's retenti on of outside publicrelations agents from1997
t hrough 2000. M. Frank personally received the public agents'
menos and reports ontheir activities. (February 5, 2001 Affidavit
of Adrienne Anderson, p. 4, par. 37, and attached EX 21-33.) M.
Frank al so personal |y recei ved, and aut hori zed paynent of, i nvoi ces
for such public relations agents' services. (February 5, 2001
Affidavit of Adrienne Anderson, p. 4, par. 37, and attached EXs.
34-48.) At the very |l east, these docunents render the testinony of
M. Frank conpletely untrustworthy and unreliable, and | so find
and concl ude.

4. THE UNDI SCLOSED E MAI LS AND WVEF AWARD DOCUMENTS CONSTI TUTE
ADDI TI ONAL EVI DENCE OF DEFAMATION AND DAMAGE TO Ms.
ANDERSON' S REPUTATION WHI CH CAUSED Ms. ANDERSON ADDI Tl ONAL
EMOTI ONAL DI STRESS.

During the course of the hearing held before this
Adm ni strative Law Judge in Novenmber 2000, Ms. Anderson | earned
that, in addition to the retaliatory acts about which she
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originally conplained, Metro had "engaged in a behi nd-the-scenes
canpai gn of defamation to destroy " her "personal credibility and
prof essi onal reputation. " (See February 5, 2001 Affidavit of
Adri enne Anderson, par. 15.) As noted above, followi ng this
hearing, Ms. Anderson submtted requests for docunents under the
Col orado Open Records Act.

During a CORA docunent review on Decenber 19, 2000, M.
Anderson was able to | ocate easily a nunmber of defamatory itens
whi ch had not been discl osed by Metro i n response to t he subpoena
served on Steve Frank. (February 5, 2001 Affidavit of Adrienne
Ander son, pp. 4-5, pars. 34-36, and attached EXs. 16-19) One of
theseitenms was a June 27, 2000 “email” fromSteve Frank t o Robert
Adamski in which M. Frank describes Ms. Anderson's termon the
Metro Wast ewat er Board of Directors as "two years w eaki ng havoc. "
When asked by M. Adanski whet her hi s def amat ory renmar ks concer ni ng
Ms. Anderson coul d be passed onto others, M. Frank responded, "Be
my guest.” (EX 16 to February 5, 2001 Affidavit of Adrienne
Ander son, page 1)

In a July 6, 2000 “e mail” to Robert Adamski, M. Frank
further comments:

"Let's face it. There are, | believe, some peopl e who
just don't know howto tell the whole truth. And there
are ot hers who want to believe people like us andthe EPA
are lying to them ..... Who (sic) are you going to
trust? If they choose to trust Adri enne Anderson after
she has been proven wong in every instance when her
side's informati on was subjected to a truth test inthe
courts, | can't help that." (EX 17 to February 5, 2001
Affidavit of Adrienne Anderson) (Enphasis added)

Inan April 6, 1999 | etter tothe Managi ng Edi tor of a W ndsor
newspaper, The Fence Post, M. Frank referenced and encl osed t he
critical colum witten by the Denver Post's Al Knight. (EX18to
February 5, 2001 Affidavit of Adrienne Anderson) This colum was
al so sent to the Commerce City Beacon by Metro in response to
guestions from that newspaper about worker health and safety
concerns over the Lowy di scharge. (February 5, 2001 Affidavit of
Adri enne Anderson, par. 62)

On Decenber 21, 1999, Ms. Anderson conducted an additi onal
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document review at Metro Wastewater. During this review, she
di scovered that, contrary to M. Frank's testinony during the
Novenmber 1999 hearing, a mpjor section of the materials submtted
for a public relations award involved Metro's smear canpaign
agai nst Ms. Anderson:

"1 was astoni shed and outraged to find that one entire
section of the bi nder was devoted to the Lowy
controversy, with references to characterizing ne as a
di ssi dent board nenber who has | i ed about t he presence of
radi oactive material at Lowy. Metro' s Steve Frank had
submtted this defamati on and di si nformati on canpai gn
against nme for a national PR award from this sludge
i ndustry pronotion groupin 1998 whilel was still seated
on the Metro Board as the workers' representative."”
(February 5, 2001 Affidavit of Adri enne Anderson, par. 53
and attached EXs. 65, 66) (Enphasis added)

Inhis affidavit preparedinresponseto Ms. Anderson's additi onal
conplaints, M. Frank cavalierly admts that he placed Ms.
Anderson's credibility at i ssue. (May 14, 2001 Affidavit of Steve
Frank, page 4, par. 16.) These common tactics of defamation and
character assassination are further illustrated by M. Frank's
sel f-described "attack"” on Dr. Ron Forthofer, a scientist who al so
dared to criticize the Lomy wastewater plan. (See May 25, 2001
Suppl enmental Affidavit of Adrienne Anderson, page 16, par. 57 and
attached exhibits 117-119)

The di scovery of these additional defamatory materials on
Decenmber 21, 1999 caused Ms. Anderson great enotional distress:

"While | attenpted to control ny personal reactions
during the records reviewat Metro, | could not control
my stressreactions when Metro asked that we break for
unch. As | went out to my car inthe Metro parking | ot,
| was overcone with sobs of outrage and di sgust, which |
expressed in a cell phone call while still in Metro's
parking |l ot toafriend, who was wat ching ny children...
| went tony friend s honme for a sandw ch, briefly pl ayed
with nmy children, and t hen drove back to Metr o WAast ewat er
to continue the review. | was still so upset over what
| had | earned during the norning session - that Metro
woul d even lie to a federal judge to cover up what they
had done to destroy ne professionally - | had to pul

over as | neared the plant, and threwup nmy [ unch. After
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regai ni ng my conposure, | continued thereviewfroml-4
pm during which time |I saw still further upsetting
docunents. | went home with a severe headache, conti nued
nausea, knots in ny stomach, and in a state of disbelief
at what | had seen." (February 5, 2001 Affidavit of
Adri enne Anderson, p. 8, par. 57) (Enphasis added)

Ms. Ander son sunmari zed t he enpti onal di stress she has suffered as
a result of Metro's retaliatory actions agai nst her:

"I must acknow edge that | have suffered trenendously
fromMetro' s attacks on me - physically, enotionally,
financially and spiritually - with unwarranted di stress

and disruption to nmy famly, as well. | have suffered
severe insomia, hives, abdomnal distress, skin
di sorders ... and ot her stress-rel ated physi cal reactions

t hat have been exacerbated during periods of MRD s
hei ght ened attacks, and worsened further inthelast two
nmont hs since | earning the scale of Metro's outrageous
action, requiring nore aggressive treatnent." (February
5, 2001 Affidavit of Adrienne Anderson, p. 10, par. 64)
(Enphasi s added)

These undisclosed “e mils” and WEF award docunents
constitute additional evidence of defamation and damage to
Ms. Anderson's reputation justifying an additional award of
danages to Ms. Anderson for enotional distress, and | so find
and conclude. Ms. Anderson seeks an additional $150,000 in
conpensat ory damages for the additi onal harmshe di scovered to her
pr of essi onal reputation fromNovenber 2000 t hough January 2001 - as
addr essed t hrough her second andthirdretaliation conplaints - and
for the resulting extensive enotional distress she has suffered,
and continues to suffer tothis day as aresult of this persistent
pattern of retaliatory treatnent by the Respondent, especially
during t he pendency of these proceedi ngs when the parties usually
attenpt to preserve the status quo until the matter is resolved.

The overwhel m ng evi dence presentedin this case establishes
t hat Respondent's five-year history of illegal and retaliatory
actions against Adrienne Anderson have adversely inpacted her
prof essi onal reputation and enploynment, perhaps irreparably.
Despite her stellar career as an educator at the University of
Col orado at Boul der since 1992 (Anderson Affidavit, EX 1), Ms.
Anderson is now unenpl oyed. During her enmployment with the
Uni versity of Col orado, Ms. Anderson consistently rankedinthetop
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5% among faculty for her excellence in teaching and quality of
courses offered over the |ast seven years. (Anderson Affidavit
EXs. 104- 106 and 127) She received a University environnmental
| eadership award in 1999, where the University's President
acknow edged her "conmm tnment to excellence in higher education.”
(Anderson Affidavit EX127.) Neverthel ess, Ms. Anderson's teaching
contract, which expired in May 2001, has not been renewed by the
University's admnistration, despite a request for renewal.
(Anderson's April 20, 2001 deposition, Tr 4, line 18 - Tr. 6, line
24)

The preponderance of the evidence establishes that Metro's
mul ti-year canpaign of defamation and other discrimnatory and
retaliatory actions have caused ext ensi ve damage to Ms. Anderson's
reput ati on and professional |ife, and future potential enpl oynent.
Metro openly waged its illegal and di scri m natory adverse acti ons
in public during board neetings (often attended by public
of ficials, nmenbers of the nedia, etc.) (See Anderson Affidavit EX
90), and secretly waged a defamation canpai gn based on fal se
i nformati on behi nd-the-scenes to state | egislators (CX 104), the
medi a (Anderson Affidavit EX69, Steve Frank's April 6, 1999 |l etter
to The Fence Post publication), state regulators and others in
Col orado and around the nation.

Metro hired outside PR agents for its Lowy damge contr ol
canpai gn, despite a published history of surreptitious actions
(Anderson Affidavit EX 50-51) by these same firnms and agents on
behalf of various Lowy polluters to underm ne Anderson's
enpl oynment and thwart her public disclosures of their illegal
activity. Metro also set up third party agents, including
col umi st Al Kni ght, to puppet their opinions for recirculation and
republicationto Metro's enpl oyees, nediainterestedinthe Lowy
mat t er (Anderson Affidavit, T 62) and others. That Metro's notive
was to destroy Anderson's career for her protected activities is
apparent in Steve Frank's chummy “e-mail” to Al Kni ght, who showed
hi s cl ose personal famliarity with Knight by informally addressing
hi mas "Dear Al," and closing with "Hope you're well."” Inthe “e-
mai | ”, Frank of fers up damagi ng i nformati on suggesti ng Anderson's
j ob was at risk, inclear hopes it woul d be published to discredit
Anderson (CX 103) for Metro's purposes of retaliation andto bl unt
the inmpact of Anderson's public disclosures about their Lowry
agreenment and subsequent discharge permt.

I n Van Der Meer v. Western Kentucky University, ARB Case No.
97-078, ALJ Case No. 95-ERA-38 (ARB Dec. Apr. 20, 1998), the
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conpl ai nant sufferedlittl e out-of-pocket | oss, | ost no salary, and
ot her | osses were non-quantifiable. The conpl ai nant was awar ded,
however, $40,000 in conpensatory damages because the respondent
t ook extraordi nary and very public acti on agai nst the conpl ai nant
whi ch surely had a negative inpact on conplainant's reputation
among the students, faculty and staff at the school, and nore
generally in the |local comunity; conplainant was subjected to
addi tional stress by the respondent's actions, and conpl ai nant
testifiedthat he felt humliated. The ARB approved the award to
Van der Meer of $40, 000 because he suffered public humliation and
t he respondent nade a statenment to a | ocal newspaper questi oning
Van der Meer's nental conpetence.

In this case, Anderson has clearly suffered damages to her
pr of essi onal reputation spanning at | east a five year period and
suchretaliationcontinuestothis date. Duringthat tinme, she was
subjected to virtually nmonthly public humliation in board and
commttee neetings for the two years that Anderson served on
Respondent's Board from 1996 through 1998 in front of other
pr of essi onal s, news reporters and others in the community where
Anderson lives and in which she works. Additional damages have
been suffered fromMetro's widely distributed fal se information
about Anderson and her professional career history to parties she
has never net. Metro has made remarks questioning Anderson's
mental conpetence and honesty and has maligned her entire
prof essional credibility and history, and I so find and concl ude.

A conpensable injury may be "intangi ble" and "need not be
financial or physical." Stallworth v. Shuler, 777 F. 2d 1431, 1435
(11th Cir. 1985). In Doyl e v. Hydro Nucl ear Servi ces, ARB Nos. 99-
041, 99-042, and 00-012, ALJ No. 1989-ERA-22 (ARB May 17, 2000),
the ARB approved an award to that conplainant of additional
conpensat ory damages for the harmhe suffered during the severa
years of a remand proceeding follow ng an earlier order awardi ng
danmages. Conparing the circunstances of Conpl ainant's situation
with a simlar situation in Leveille v. New York Air National
Guard, ARB No. 98-079, ALJ Nos. 1994-TSC-3 and 4 (ARB Cct. 25,
1999), the ARB awarded an additional $40, 000, that when conbi ned
with the earlier ordered damages total ed $80, 000 i n conpensat ory
damages. Ms. Anderson simlarly seeks an additional award of
conpensat ory damages, for danmage to her reputation and enoti onal
di stress she has suffered as a result of Metro's retaliatory
actions.
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A total award of $150,000 for enotional distress has been
uphel d as not excessive. Moody v. Pepsi-Cola, 915 F. 2d 201 (6th
Cir. 1990). An award of $350,000 for nmental anguish in a
di scri m nati on case has been simlarly upheld. Lilley v. BTM
Corp., 958 F.2d 746, 754 (6th Cir. 1992). The nature, scal e and
clear malicious intent evident in the undi scl osed, defamatory “e-
mai | s” and VEF PR Awar d docunent s provi ded i n support of Anderson's
second and third conplaints for retaliation constitute additional
evi dence of damage to Ms. Anderson's reputation. This damage to
Ms. Anderson's reputation, and the additional enotional distress
she suffered as a result, warrant an additional award of
conpensatory damages in the supplenental anpunt requested of
$150, 000, according to Conpl ai nant.

5. AFFIRVATIVE RELIEF 1S ESSENTIAL TO REMEDY THE W DESPREAD
DEFAMATI ON AND DAMAGE CAUSED BY METRO TO Ms. ANDERSON S
REPUTATI ON.

To renedy defamatory statenments concerni ng whistl ebl owers,
enpl oyers have been ordered to issue public retractions of
statenents adverse to conpl ai nants, which had beenrel easedtothe
news nedi a. See e.g. Simmons v. Fl ori da Power Corp., 81- ERA-28/ 29,
R. D&O of ALJ at 20 (Decenber 13, 1989). M. Anderson simlarly
seeks a public apol ogy, and a prom se not toretaliate agai nst her
or others in the future for engaging in protected activity, to be
publ i shed in the Denver Post, to be posted at all conpany bulletin
boards at the Metro Wastewater facility, and to be circul ated via
theinternet toall contactsidentifiedin Steve Frank' s derogatory
“e mails.”

Specifically, M. Anderson seeks a Cease and Desi st Order
prohi biting Metro's Board, enpl oyees, agents or contractors from
di stri buting any Al Kni ght colum (past or future) containing her
name or referring to her in any way, or engaging in any future
actions to malign Adri enne Anderson in any way to anyone, and |
find and conclude that such relief is reasonabl e and necessary
herein to renedy the wong done to Conpl ai nant.

I n Van Der Meer v. West ern Kentucky University, 95- ERA- 38 ( ARB
April 8, 1997), the ALJ found in favor of the conplainant and
recommended various forns of affirmative relief, including
expungenent of any reference to the adverse action against the
conpl ainant fromall University files, and posting of the ALJ's
recommended deci si on and order on all appropriate bulletin boards
for a period of not less than sixty (60) days. In the instant
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case, Ms. Anderson has suffered a much nore w despread and
egr egi ous canpai gn of defamati on. She requests asim |l ar order for
affirmative relief torenmedy the damage to her reputati on she has
suffered as the result of Respondent's concerted canpaign of
defamation, and | find and conclude that such relief is also
reasonabl e and necessary herein.

6. THE ARROGANT AND CAVALIER TREATMENT OF MsS. ANDERSON S
CORA REQUESTS, AS WELL AS THE EGREG OQUS DI SSEM NATI ON OF
DEROGATORY | NFORMATI ON  CONCERNI NG Ms.  ANDERSON, BY METRO
ENTI TLES HER NOT ONLY TO COVPENSATORY, BUT ALSO TO PUNI Tl VE
DAMAGES.

Two of the environmental statutes under which Ms. Anderson's
addi ti onal conplaints arise - the Toxi c Substances Act, 15 U.S. C.
§2622(b), and the Safe Drinking Water Act, 42 U.S.C. §300j-
9(i)(2)(B)(ii1) - explicitly permt "where appropriate, exenpl ary
damages.” Punitive damages may be awarded to punish "unl awf ul
conduct" and to deter its "repetition.”™ BMWv. Gore, 517 U. S. 559,
568 (1996). The Secretary of Labor has hel d t hat exenpl ary damages
are appropri ate under certain environnmental whistl ebl ower statutes
in order to punish an enpl oyee for wanton or reckl ess conduct and
to deter such conduct in the future. Johnson v. Od Dom nion
Security, 86-CAA-3/4/5, (Sec’'y WMay 29, 1991). The Secretary
expl ai ned:

"The threshold inquiry centers on the wongdoer's state of m nd:
di d t he wongdoer denonstrate reckless or callous indifferenceto
the legally protected rights of others, and did the wongdoer
engage in conscious action in deliberate disregard of those
rights? The 'state of mnd' thus is conprised both of intent and
the resolve actually to take actionto effect harm |If this state
of mnd is present, the inquiry proceeds to whether an award is
necessary for deterrence.” 1d. at 29, citing the Restatenent
(Second) of Torts, 8908 (1979). Accord, Pogue v. United States
Dept. of the Navy, 87- ERA- 21, (D&0O on Remand Sec’'y April 14,
1994) .

An award of punitive damages is appropriate where "the
def endant's conduct is shown to be notivated by evil notive or
intent, or whenit invol ves reckless or callousindifferencetothe
federally protectedrights of others.” Smthv. Wade, 461 U. S. 30,
56 (1983). Once the requisite state of m nd has been found, the
"trier of fact has the discretion to determ ne whether punitive
danages are necessary, 'to punish [the defendant] for his
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out rageous conduct and to deter him and others like him from
simlar conduct inthe future.'" Row ett v. Anheuser-Busch, Inc.,
832 F. 2d 194, 205 (1st Cir. 1987). The appropri ate standard to use
in determ ning the amount of exenplary damages is the anount
necessary to puni sh and det er t he reprehensi bl e conduct. CEH, Inc.
v. F/V Seafarer, 70 F.3d 694, 705-6 (1st Cir. 1995); Ruud v.
Westi nghouse Hanford Co., 88-ERA-33 (ALJ Mar. 15, 1996).

Here, the nature and scal e of Respondent's outrageous acti ons
agai nst Anderson and before this Court - as evi denced by docunents
obt ai ned by Ander son under unduly stressful conditions, previously
withheldillegally fromher and this Court duringthe Novenber 2000
hearing - shocks the conscience:

* Charging her nore than 5tines the cost to obtain public records
after May 1999 t han she had pai d previously, restricting her access
for records’ review at Metro to the very days Metro's managenent
and key board nenbers know she normally teaches in Boul der.
(Ander son Affidavit par. 26-30; Suppl emental Affidavit of Adri enne
Anderson, par. 1; and conpare CX 74 to Anderson Affidavit EX 11)

* Failing to provide several e-mails in response to the subpoena
whi ch bol stered Anderson's clains of retaliation and defamati on.
(Anderson Affidavit par. 34-36, and attached EXS 16-19)

* Steve Frank's denial that Metro had retai ned outside PR agents;
and when found to have made fal se st atenments under oath, strained
t he bounds of credulity by claimng that the PR agent's work had
nothing to do with Lowmwy, and I so find and concl ude. (Anderson
Affidavit, par. 37-40 and attached EXs. 21-48; Frank Affidavit at
par. 10; Anderson Supplenental Affidavit, pars. 36 and 42, and
exhibits cited therein)

* WEF's PR award, in which Metro submtted its hostil e canpai gn
agai nst Ms. Anderson in support of a national award by this
| obbyi ng group whil e Ms. Anderson was still asitting board nenber.
After Ms. Anderson was renoved fromt he Board, Frank enjoyed atrip
to Olando, Florida, where he was presented with a "Public
Education” award for his outrageous actions. (Anderson EX 67)

* Metro managenent show ng that it not only condoned Steve Frank's
def amat ory canpai gn agai nst Ander son, but appl auded hi s recei vi ng
an award for it by conmenting "Way to go, Steve!" and publicizing
it toall enployees through the agency's internal newsletter. The
endorsenent of Frank's activities by managenent is further
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evidenced by Frank's statenent: "I consider this to be the
District's award, and | thank everyone here for their efforts.”
(Anderson Affidavit, par. 55 and EX 67)

* Attenpting to further isolate Anderson by defam ng those who
have supported her i n seeking renmedy toreverse the Lowy di scharge
permt. I none outrageous exanpl e, Steve Frank associ at es a Boul der
sci enti st and Congressi onal candi date urgi ng cauti on over Metro's
Lowy di scharge pl an as a "Nazi propagandi st” in a conmunicationto
his boss, Steve Pearlman. M. Pearlman's tolerance for such
out rageous behavi or by his underling against citizen critics of
Metro's permt for Lowmy is apparent, as Steve Frank conti nues to
be enployed by this agency to date. (Anderson Supplenental
Affidavit, EXS 117-119)

* Claimng that Anderson was "living a life as a doubl e agent™
(Metro's Response to Conpl ai nant' s Post-Hearing Brief, p. 23, lines
5-6), without evidence andinthe face of i ncontrovertibl e evi dence
t hat Anderson's actions on behalf of the workers have been
consi stently above board and known to Metro fromt he begi nni ng and
t hr oughout Anderson's board tenure and to the present, and | so
find and concl ude. (Anderson Suppl emental Affidavit EX90 and 113;
Anderson Affidavit EX 72)

The record is replete with evidence of outrageous, hostile,
di sparate, discrimnatory and egregi ous behavi or by Metro agai nst
Ms. Anderson, with continuing and even escal ating retaliation and
ot her violations of lawwhile on express notice of theillegality
of their actions, especially after the filing of the May 2, 1997
conpl aint herein and the ARB' s deci sion. Such cl ear evidence of
def amat ory and di scrim natory conduct, and Respondent's evi dent
cavalier attitude towards its conduct, justifies an award of
exenpl ary damages, and | so find and concl ude.

Contrary to Respondent’s argunments, Conpl ai nant’s protected
activities were undertaken pursuant to the requests of the
enpl oyees of Metro, thereby affordi ng Conpl ai nant t he protection of
t he f ederal whistl ebl ower statutes that she cited in her second and
third conpl ai nts. In this regard, see Goldstein v. Ebasco
Constructors, Inc., 86-ERA-36 (Sec’'y, April 7, 1992). Accord,
Passai c Val | ey Sewer age Conm ssi oners v. Departnent of Labor, 992
F.2d 474, 479 (3d Cir. 1993).

In addition to this Congressional intent, the Departnent of
Labor has adm nistered and interpreted all seven environnental
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whi st | ebl ower laws through a single uniform body of |aw and
regul ation, 29 C.F. R Part 24. The overwhel m ng conclusionis that
t he | anguage of the various whistleblower statutes concerning
"enpl oyees"” nust be interpreted consistently with this uniform
intent and inplenmentation.

Because t he ot her whi st| ebl ower statutes provide that clains
may be made by "aut hori zed representatives,"” the | anguage of SDWA,
42 U. S. C. 8300j-9(i)(lI); CAA 42 U . S.C. 87622(a); TSCA, 15 U.S.C.
8§2622(a); and the ERA, 42 U.S. C. 85851(a)(1) which address "any
person acting pursuant to a request of the enployee"” should be
interpretedto allowclainms made by enpl oyee representatives. Such
aninterpretationis entirely consistent with Congressional intent,
| egi slative history and the i npl ementing regul ations, and | so find
and concl ude.

As aresult of the hearing on the original conplaint, | have
al ready found and concl uded that Ms. Anderson presented a prinma
facie case that she was an authorized representative of workers
enpl oyed at Metro \Wastewater. Respondent now argues that Ms.
Anderson does not have standing to file her second and third
conplaints, citing the PACE Union's decertification in Decenber
2000. O course, this decertification occurred well after the
maj ority of Ms. Anderson's protected activities occurred. Cearly,
t he Decenber 2000 decertificationis irrelevant to the issue of
standing, and I so find and concl ude.

In addition to requests by the enployees' union, several |ab
wor kers personally regard Ms. Anderson as their representative,
including M. Goddard (EX 72) and Melissa Reyes (EX 63, and
pi cturedin EX67). Former Metro enpl oyee Tony Broncuciatestified
t hat he approached Ms. Anderson because he was "concerned for the
wor kers and the health risks going on." (TR 821, lines 10-11.)
Former Metro enpl oyee Del wi n Andr ews cont acted Ms. Anderson i n May
or June 1997 and asked for her assistance in getting his job back
because he "knew t hat she represented t he workers on the Board at
Metro." (TR 234, lines 5-17.) He heard fromother Metro enpl oyees
"t hat she was representing the enpl oyees ... on the Metro Board."
(TR 235, lines 3-4.) Decertification of the PACE union cannot
possi bly served to nullify such individual enpl oyees' requests for
assi st ance. Certainly no requirenent exists in the federa
whi stl ebl ower | aws t hat workers nmust remai n uni onized in order to
ask sonmeone to represent themon i ssues of environnental concern
and public safety, and I so find and concl ude.
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The ARB's ruling in the instant case concerning the i ssue of
an "authorized representative” clearly indicates that this term
"enconpasses any person requested by any enployee or group of
enpl oyees t o speak or act for the enpl oyee or group of enpl oyees in
matters within the coverage of the environmental whistleblower
statutes.” (March 30, 2000 Deci si on and Remand Order, ARB Case No.
98-087, pp. 7-8.) Inits original brief in support of its notion
for summary j udgnment, Respondent conceded that, if Ms. Andersonis
found to be an "aut hori zed representative" of enpl oyees under the
ot her whi st ebl ower statutes under which she has filed, sheis al so
a "person acting pursuant to a request of the enpl oyee" under the
ERA. (Respondent's Brief, p. 3.) Because Ms. Anderson has readily
established a prima facie case that she was an "authorized
representative" of Respondent's enpl oyees, she clearly has standi ng
t o pursue her second and t hird conpl ai nts under t he SDWA, 42 U. S. C.
8300j -9(i)(l); CAA, 42 U.S.C. 87622(a); TSCA, 15 U. S.C. 82622(a);
and the ERA, 42 U.S.C. 85851(a)(1).

Mor eover, Conplainant’s second and third conplaints are
timely.

Contrary to Respondent's argunents, Ms. Anderson's second
conpl aint was primarily pronpted by the testinony of Ted Hackworth
on Novenber 16, 2000. On Novenber 16, 2000, Ted Hackworth testified
t hat ot her Board nenmbers conpl ai ned to hi mabout Ms. Anderson and
t he concerns she raised. He testified that other Board nenbers
sai d "we shoul d never have |l et her onthis board.”™ (TR 1453, |ines
10-15.) He also cavalierly admtted that he hoped that M.
Ander son woul d not be reappointed to the Board, and conmuni cat ed
this hope to a menber of the Mayor's staff. (TR 1454, |ines 13-23)

Ms. Andersontinely fil ed her second conpl aint within 30 days
of M. Hackworth's testinony - on or about Decenmber 15, 2000.
Therefore, this conplaint istinely. Likew se, thethird conplaint
is also timely with reference to the disparate treatnent that
pronpted that conplaint.

Mor eover, that Conplainant may be a public figure is
irrel evant and constitutes no defense to her whistlebl ower
conpl aint. Respondent cannot use a claimof public status as a
shi el d of i mmuni ty agai nst responsibility for its public defamation
and hum liation of Ms. Anderson. Even if Ms. Anderson shoul d be
decl ared i n anot her f oruma public figure, such public status would
not excuse Respondent's canpaign of retaliation for which it is
i abl e under the federal whistleblower statutes.
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C. RELI EF ORDERED

Accordingly, in view of the foregoing Findings of Fact and
Concl usi ons of Law and keeping in m nd the continuing egregi ous,
di sparate and di scrim natory treatnent of the Conpl ai nant by the
Respondent, especially the events after conpletion of the fornmal
heari ngs on November 16, 2000, and while theinitial conplaint was
under advisenment by this Adm nistrative Law Judge, | find and
concl ude that the Conplainant is entitledtothe followingrelief
and that such relief is reasonable and necessary to renedy the
wrongs done to Conplainant by Respondent through its agents,
representatives and enpl oyees:

1. The Respondent shall imediately expunge and delete from
Conpl ai nant’ s personnel file any and all negative references,
including deletion of that highly threatening letter from
Respondent to the Conpl ai nant.

2. The Respondent shall pay to Conplainant the anmount of
$150, 000. 00 as conpensatory damages for the injury to her
prof essi onal reputation and | oss of future incone caused by the
Respondent’s conti nui ng egregi ous, disparate and discrim natory
treat ment.

3. The Respondent shall al so pay to t he Conpl ai nant t he anount of
$150, 000. 00 as exenplary or punitive damges because of the
Respondent’s wi | | ful, want on and reckl ess conduct, and t o serve as
a deterrent to Respondent and others in the future.

4. The Respondent shall al so pay to the Conpl ai nant t he anmount of
$125, 000. 00 for the mental angui sh, enotional distress and severe
depression caused by Respondent’s continued egregious,
di scrim natory and di sparate retaliation agai nst Conpl ai nant for
the past five years at | east.

5. The amounts awarded herein shall be paid to the Conpl ai nant
withintwenty (20) days of i ssuance of this decision and interest
on any unpai d amounts thereafter shall be subject to interest at
t he appropriaterate specifiedin26 U S.C. §6621 (1988). Inthis
regard, see Van Beck v. Dani el Construction Co., 86-ERA-26 (Sec'y
Aug. 3, 1993).

6. The Respondent shall inmrediately cease and desist from

retaliating agai nst the Conpl ai nant and i ts ot her enpl oyees because
of their protected activity.
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7. The Respondent shall al so provi de a copy of thi s ORDER wi t hout
comment, via first class mail, to each of the following within 14
days of the date of the ruling:

* Al l Metro board nenbers serving at any tinme fromJune 1, 1996
to the present;

* Mayors of all Metro menber nunicipalities;

* Al'l county comm ssioners in Adanms, Arapahoe, Elbert and
Jefferson Counti es;

* Al'l nmenmbers of the Denver City Council;

* Metro's entirelist of print and el ectronic nedia contacts in
Col orado, including eastern Col orado rural publications (1-70 Scout
and Fence Post), the Col orado Daily, Boul der Weekly, Westword,
Denver Post/Rocky Muntain News, Colorado Labor Advocate, KOA
Radi o, TV Channels 2,4,6,9, 12 and 31;

* The Col orado Governor, all Col orado state | egi sl ators, and the
Col orado U.S. Congressional and Senate Del egati on;

* Al Knight and each of the editorial board menbers of the
Denver Post;

* Metro's mailing list receiving the "Dear Neighbor" letter;
* The Water Environnment Federation;
* EPA Admi nistrator Christie Witman, Region VIII Acting

Adm ni strator Jack McG aw and Nati onal Orbudsman, Robert J. Martin;

* Col orado Departnment of Public Health and Environnent Director
Jane Norton;

* Editor, Christian Science Monitor;
* Lou Dobbs, CNN s "Mbney Line";

* The Wat er Envi ronnent Federation's Executive Director, Public
Rel ati ons Director Nancy Blatt, and all nmenbers of the Board of
Di rectors;
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* President Elizabeth Hoffman and all the Regents of the
Uni versity of Col orado at Boul der;

* Col orado AFL-CI O
* PACE 5-477; and
* Oper ati ng Engi neers Union Local 1.

8. The Respondent shall al so provide, by notarized statenent, a
conplete listing to Adri enne Anderson, through her attorney, by
certified mail, of all individuals receiving the above, and
certifying the date upon whi ch they were sent, and identifyingthe
party complying with this requirenent.

9. The Respondent shall also provide a copy of the Order, via
electronic mail, to each of the following within 14 days of the
date of this ORDER.

* Metro's District Post Office for all enployees, with a "cc"
to Adrienne Anderson at the e-mail andersa@rho.com and

* Al'l recipients of any e-mail of Steve Frank's marked as an
exhibit in this case, with a "cc" to Anderson.

10. The Respondent shall also prom nently post the ORDER in all
conmon areas in buildings frequented by Metro enpl oyees, and post
it onall bulletin boards for 90 days, within 14 days of the date
of the Order, alongw th a notice of enpl oyees' protectedrightsto
speak about worker safety concerns w thout fear of reprisal or
retaliation.

11. The Respondent shall al so, within 14 days of thi s ORDER, take
out a full page paid ad inthe news section of the Denver Post, for
publication in its Sunday edition, issuing aletter of apology to
Adri enne Anderson for its illegal and retaliatory acts on behal f
of workers' safety and health concerns over the Lowy Landfill
Superfund Site di scharge permt, which includes pl utoni umand ot her
radi oactive material, co-signed by Metro Manager Robert Hite,
Chai rman of the Board Ri chard Wal ker, and Ted Hackworth, Chairman
of the Operations Commttee, with the content provided to
Ander son's counsel for approval thereof prior to publication, and
also stating that Metro will not continue discrimnatory and
illegal actions agai nst workers or their representatives for havi ng
engaged in protected activity, and referring readers to the DOL
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website where readers may read the entire decision.

12. The Respondent, within fourteen (14) days of thisORDER, shall
prom nently post the Order and | etter of apology to Anderson on
Metro's website at ww. met r owast ewat er. comunder bot h t he "New' and
"Hot Topics" sections to appear consecutively for the foll ow ng 120
days.

13. Conplainant’s attorney, withinthirty (30) days of recei pt of
this decision, shall fileafullyitem zedfeepetitionrelatingto
the | egal services rendered and |itigation costs incurred in her
representati on of Conpl ai nant herein. A copy of the petition nust
be sent to Respondent’s counsel who shall then have fourteen (14)
days to comment t hereon. Conpl ai nant’ s counsel shall then have ten
(10) days to file a response.
A

DAVID W DI NARDI
DI STRI CT CHI EF JUDGE

Bost on, MA
DVD: dr
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